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WHO WE ARE & WHAT WE DO 
Lozano Smith is a full-service education and public agency law firm serving 
hundreds of California's K-12 and community college districts, and 
numerous cities, counties, and special districts. Established in 1988, the firm 
prides itself on fostering longstanding relationships with our clients, while 
advising and counseling on complex and ever-changing laws. Ultimately, this 
allows clients to stay focused on what matters most – the success of their 
district, students and communities they serve. Lozano Smith has offices in 
eight California locations: Sacramento, Walnut Creek, Fresno, Monterey, 
Bakersfield, San Luis Obispo, Los Angeles, and San Diego. 
 
AREAS OF EXPERTISE 
 Administrative Hearings 
 Charter School 
 Community College 
 Facilities & Business 
 Governance 
 Investigations 
 Labor & Employment 
 Litigation 
 Municipal 
 Public Finance 
 Public Safety 
 Special Education 
 Student 
 Technology & Innovation 
 Title IX 

 

COST CONTROL is important for public agencies and an area we have 
mastered. We recognize and understand your financial restraints and work 
tirelessly to provide the best legal representation with those limitations in 
mind. One of the best ways we keep legal costs to a minimum is through 
strategic, preventive legal services. These include Client News Briefs to keep 
you updated on changing laws affecting education. In addition, we offer 
extensive workshops and legal seminars providing the tools needed to 
minimize liability, reducing the need for legal assistance down the road. 
 
CLIENT SERVICE is our top priority and we take it very seriously. With 
premier service as the benchmark, we have established protocols and 
specific standards of practice. Client calls are systematically returned within 
24 hours and often sooner when required. 
 
DIVERSITY IS KEY and we consciously practice it in all that we do. It is 
one of our core beliefs that there is a measurable level of strength and 
sensitivity fostered by bringing together individuals from a wide variety of 
different backgrounds, cultures and life experiences. Both the firm and the 
clients benefit from this practice, with a higher level of creative thinking, 
deeper understanding of issues, more compassion, and the powerful 
solutions that emerge as a result.   
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Darren C. Kameya is a Partner in Lozano Smith's Los Angeles office. For 
many years, Mr. Kameya has advised school district clients in both the 
northern and southern California regions. Mr. Kameya's legal experience 
includes labor and employment matters and extends to issues of board 
governance, public meetings laws, charter schools, facilities use 
agreements, student rights and discipline, tort liability, insurance coverage 
issues, public records and privacy rights. Mr. Kameya's background covers 
other public agencies as well, including cities and special districts. As a 
litigator, Mr. Kameya has represented clients in federal and state courts, 
including representation of the City of Carson during trial and on appeal in 
a published case involving public financing issues. City of Carson v. City of La 
Mirada (2004) 125 Cal.App.4th 532.
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Angelique A. Cramer is Senior Counsel in Lozano Smith's San Diego office. 
Her practice focuses on labor and employment aspects of public agency 
law, and student issues faced by public school districts. Ms. Cramer 
frequently advises school districts, community colleges, charter schools, 
and auxiliary organizations. She provides counsel on labor relations, 
collective bargaining negotiations and employment contracts. She also 
advises clients on employee hiring, discipline, layoff, termination, 
grievance processing, and leaves, and often drafts PERB and agency filings. 
In addition to her labor and employment experience, Ms. Cramer regularly 
reviews board policies, settlement agreements, and charter petitions.
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Dr. Gutierrez is the Vice President of Human Resources and Assistant 
Superintendent at Cerritos College. She holds an impressive background in 
human resources management in the public education sector. Her 
experience includes serving as Los Angeles County Office of Education 
(LACOE)’s Coordinator of Human Resource Services for nine (9) years, which 
included the leadership of LACOE’s certificated employee recruitment and 
transfers, compensation unit, certificated employee investigations, 
management professional development, and membership on the collective 
bargaining team. Following her tenure with LACOE, in 2019 Dr. Gutierrez was 
hired as the Los Angeles Community College District (LACCD)’s Director of 
Human Resources, and shortly thereafter was appointed in 2020 as LACCD’s 
Interim Vice Chancellor of Human Resources. 
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A layoff is not disciplinary.
Layoff – suspends employment relationship 

 Decision to layoff is not negotiable
 Effects are negotiable under EERA                          

(Gov. Code 3543.1)

Reduction of Hours – maintains relationship but 
alters terms
 Decision negotiable
 Effects negotiable

Layoff – The Basics

7

Section 88014: Classified Layoffs are subject to seniority and reemployment statutes.
Section 88017: Notice and Hearing Process

 Notice by March 15 if services are not required for following school year. 
 Hearing conducted by an ALJ resulting in a findings of fact and a determination 

regarding welfare of college and students.
 Layoff only for cause: Governing Board makes final determination of sufficiency.
 Final termination notices required by May 15. 

Section 88117: Reemployment Preference
 Laid off classified employee takes preference over new applicants for 39 months.

Section 88127: Seniority 
 The employee with the shortest time working in a class, plus higher classes, is the first 

to be laid off, and reemployment seniority is in the reverse order of layoff. 
 Unless otherwise agreed, length of service includes all hours in paid service, including 

holidays, but excluding overtime hours.

Education Code Sections Governing Classified Layoffs

8

Former Classified Layoff 
Process

 Classified employees can be laid off 
anytime during the school year upon 
Board action and 60 days advance notice

 Mechanics of layoff usually in CBA 
(bumping, tiebreaking, etc.) 

 No right to a due process hearing
 Employees retain reemployment rights 

for 39 months

New Classified Layoff Process
(Effective Jan. 1, 2022)

 Permanent classified employees can only be laid off for 
the following fiscal year

 Mechanics of layoff usually in CBA (bumping, 
tiebreaking, etc.)

 Must serve preliminary notice of layoff by March 15
 Employee(s) have right to a due process hearing  

 Administrative Law Judge issues proposed 
decision

 Board retains final authority to adopt proposed 
decision, reject it, or modify it*

 Final layoff notices must be served by May 15
 Same reemployment rights as before

Classified Layoff Process Under AB 438
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The decision to layoff employees is non-negotiable and within the 
management prerogative. However, the effects of a layoff are subject to 
negotiation and may include:

 Seniority disputes and calculation method (tiebreaking) 
 Bumping within a classification (differences in scheduled hours)
 Timing of bumping or voluntary reduction
 Bumping when holding more than one position (overtime, scheduling conflict)
 Loss of bumping rights after reorganization 
 Providing notice of vacancies
 Impact of declining a reemployment offer
 Reemployment in positions not previously held

Scope of Bargaining for Layoff

10

A classified employee laid off due to lack of work or funds shall 
be eligible for reemployment for 39 months:

 Reemployment takes preference over new applicants;

 Reemployment eligibility includes the right to participate in 
promotional examinations within the District; and

 If a classified employee is reemployed in a new position and fails to 
complete the probationary period, the employee is returned to the 
reemployment list for the remainder of the 39-month period. 

Reemployment Preference Considerations

11

 Classified employees may accept a voluntary demotion or 
reduction in hours in lieu of layoff.

 In addition to the 39-month period of reemployment 
preference over outside candidates, an employee accepting 
a reduction is provided and additional 24 months of 
reemployment preference.

 If vacancies or increased hours become available in the 
former position, the employee must be offered the option 
to return to the former position of hours.

Reduction in Lieu of Layoff
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Substitutes 
(not part of classified service)

Short-term employees 
(narrowly construed)

Probationary employees*

Specially Funded Programs

Exceptions to Right to Layoff Hearing

13

 “Substitute employee” means a person employed to replace a 
classified employee who is temporarily absent from duty. 

 In addition, if the community college district is then engaged in a 
procedure to hire a permanent employee to fill a vacancy in a classified 
position, the governing board of the community college district may fill 
the vacancy through the employment, for not more than 60 calendar 
days, of one or more substitute employees, except to the extent that a 
collective bargaining agreement then in effect provides for a different 
period of time. (Ed. Code, § 88003)

Substitute Employees

14

 “Short-term employee” means a person who is employed to perform a service 
for the community college district, upon the completion of which, the service 
required or similar services will not be extended or needed on a continuing 
basis.

 Before employing a short-term employee, the governing board of a 
community college district, at a regularly scheduled board meeting, shall 
specify the service required to be performed by the employee pursuant to the 
definition of “classification” in subdivision (a) of Section 88001, and shall 
certify the ending date of the service. The ending date may be shortened or 
extended by the governing board of the community college district, but shall 
not extend beyond 75 percent of a school year.  (Ed. Code, § 88003.)

Short-Term Employees

15
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 Probationary generally defined by Ed. Code 88013(a)
 Generally, “permanent employees” are classified employees who have 

of served “a prescribed period of probation that shall not exceed six 
months or 130 days of paid service, whichever is longer.” 

 Probationary specifically defined for layoffs by Ed. Code 88017(h)(2)
 For layoffs, “permanent employee” includes an employee who was 

“permanent at the time the notice or right to a hearing was required 
[March 15th] and an employee who became permanent after the date 
of the required notice.”

Probationary Employees

16

If layoff is due to “expiration of a specially funded program,” 
then 60 calendar days’ notice is required.

 Appears to retain prior system of 60 days’ notice at any time 
of the year, with no due process hearing rights. 

 Note narrow language of “expiration.” 
 In light of Stockton decision (narrowly interpreting related 

language for K-12 teachers).  
 Stockton holds that termination “at the expiration of the 

contract or specially funded project” means when the contract 
or project funding has expired. 

Specially Funded / Categorical Programs

17

18

Layoff 
Determinations
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 Only permanent classified employees have layoff rights. 
 Permanent = “employee who was permanent at the time the notice 

or right to a hearing was required and an employee who became 
permanent after the date of the required notice.”

 “A classified employee shall not be laid off if a short-term employee 
is retained to render a service that the classified employee is 
qualified to render. This subdivision does not create a layoff notice 
requirement for any individual hired as a short-term employee, as 
defined in Section 88003, for a period not exceeding 60 days.”

How Do We Know Which Employee Should Get a 
Layoff Notice under AB 438?

19

Length of Service (default)

Hours 
worked in 

school 
years 

Hours in 
paid 

service

Holidays

Classified Seniority – “Length of Service”

Negotiable

Date 
of hire

20

 Lists all classified employees, seniority date, current 
position, status, FTE (or hours), and prior positions held (for 
bumping).

 This is the key document in a layoff hearing. 

 The seniority list dictates who should receive a layoff notice. 

 If your seniority list is not accurate, your layoff analysis will 
not be accurate.

Seniority List

21
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Detailed:
Seniority - Seniority is determined by time in paid status, within the classification. 
The District shall maintain an updated seniority roster indicating employee’s length 
of service. 
Equal Seniority - If two (2) or more employees subject to layoff have equal class 
seniority, the determination as to who shall be laid off will be based on the greater 
hire date seniority. If they are equal, then the determination shall be based on the 
number of hours an employee has been in a paid status in the class plus higher 
classes; and if they are still equal, the determination shall be made by lot.

Minimal:
The [Employee Representative] and the District shall reach agreement on the 
determination of seniority.

Bargaining Seniority Language

22

The Bumping 
Waterfall

When employees establish seniority in 
multiple positions, the employee to be laid 
off has a right to bump back to the lower 
position and displace a less-senior employee.  

23

Bumping Rights

A

A

B
D

D
Executive Assistant 
“A” has least seniority 
and receives lay off 
notice

BUMP

BUMP

“A” bumps least senior 
Program Clerk “B” “B” bumps least senior 

Instructional Aide

“D” is laid off

Executive 
Assistant

Program 
Clerk

Instructional 
Aide

B

24
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Detailed:
Bumping Rights - An employee laid off from their present class may, in 
order to avoid layoff, bump into the next lowest class in which the 
employee has greatest seniority considering their seniority in the lower 
class and any higher classes.  No laid off employee may bump into a 
position with greater hours per week than the position subject to layoff.

Minimal:  The district will follow all Ed. Code provisions regarding the 
layoff of classified employees.

Bargaining Bumping Language

25

 Merging or eliminating classifications.

 Callback procedures and rights of refusal.

 Holding Open Vacant Positions.

 Retraining for another District position.

 Leave of absence for job search.

 Continuation of health benefits.

Frequently Raised Impact Issues for Bargaining

26

27

Layoff Procedures
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Review board policy and CBA

Determine services to be reduced or eliminated

Give notice to union re effects and impacts bargaining

Prepare and present layoff resolution to board for approval

Issue layoff notices to employees 

Classified Layoff Procedures

28

Where status is questionable or unclear, you may need to issue 
a “precautionary” layoff notice.
 Where dates of hire are unclear, when employees are tied in seniority, 

when bumping elections are not locked in, or for other ambiguities, you 
may need to issue additional layoff notices to people as a precaution.

 If you issue precautionary notices, you will serve even more layoff notices 
than the amount of FTE that you are laying off.

 For final layoff notices, the FTE cannot exceed the layoff resolution.  (For 
layoffs involving part-time employees, 1 FTE does not always equal 1 
person to be laid off.)

What are Precautionary Notices?

29

 The role of the administrative law judge (ALJ) is to conduct an audit 
of the layoff

 The ALJ is making sure the district followed the process correctly
 Issues that can arise during hearing:

 Layoff documents sent to the wrong address
 Seniority date calculated incorrectly
 Bumping applied incorrectly

 ALJ looks at case law and prior layoff decisions for guidance
 Consequences for errors: layoff notice recission 

The Administrative Law Judge’s Role

30
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Preparation Tips

Classified Layoff Action Items and Timeline

Date Action

August and September Review classified CBAs and Board Policies regarding 
bumping rights and seniority method.  If unclear or 
nonexistent, give union(s) notice of your proposed terms 
and memorialize in an MOU to be later put into the CBA.

August and September Review, verify, and update your classified seniority lists 

October through December Review enrollment and staffing projections for the next 
fiscal year and review budgetary constraints that may 
affect classified staffing levels.

January through February District evaluates and finalizes decision to reduce staffing 
levels and examines seniority lists to determine possible 
bumping.

February through March District provides union(s) with notice of layoff to give an 
opportunity to negotiate any remaining impacts.

32

Classified Layoff Action Items and Timeline

Date Action

Before March 15 Board approves classified layoff resolution

By March 15 Preliminary layoff notices are sent to affected employees 
via certified mail

By March 15 Board is notified that preliminary layoff notices were 
sent

At least 7 days from the date layoff notices were 
mailed

Employee(s) must submit a request for hearing

After the deadline to request a hearing has passed Statement of Reduction in Force (SRF) packet sent to 
employees who timely requested a hearing

5 days from the date the SRF packet is sent Employee(s) must submit a Notice of Participation

33
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Classified Layoff Action Items and Timeline

Date Action
After the 5-day window to submit a Notice of 
Participation has passed

File a Request to Set Hearing with the Office of Administrative 
Hearings*

Within 15 days of service of the SRF Employee may submit a request for discovery under Gov. Code, 
§ 11505 

Before May 7** Hearing takes place (there may also be a prehearing 
conference)

Before May 7 Administrative Law Judge issues proposed decision

Before May 15 Board takes action to approve, modify, or reject the proposed 
decision, and directs staff to issue final layoff notices

Before May 15 Final layoff notices must be sent to affected employees

34

Takeaways

 Budget classified positions annually, plan in advance for next year’s 
reductions in staff.

 Review contract language regarding seniority and bumping. 

 Provide advanced notice to affected unions with reasonable time to 
negotiate any remaining or new impacts.

 Track probationary periods and verify seniority list information.

 Track funding streams and funding periods for specially-funded 
programs.

35

Questions
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Thank you from 
Lozano Smith.
Together with you, we’re impacting 
communities and lives through: 

 Professional development
 Volunteer projects
 Sponsorships and award programs
 Scholarships

#BlueHatProject
#LozanoSmithFoundation
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For more information, questions and comments 
about the presentation, please feel free to contact:

Darren C. Kameya
Partner

Tel: 213.929.1066
dkameya@lozanosmith.com

Angelique A. Cramer
Senior Counsel

Tel: 858.909.9002
acramer@lozanosmith.com

Or any of the attorneys in one of our 8 offices.
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Disclaimer: These materials and all discussions of these materials are for instructional purposes only and do not constitute legal advice.  If you need legal advice, you should contact your 
local counsel or an attorney at Lozano Smith.  If you are interested in having other in-service programs presented, please contact clientservices@lozanosmith.com or call (559) 431-5600. 

Copyright © 2022 Lozano Smith 
All rights reserved. No portion of this work may be copied, distributed, sold or used for any commercial advantage or private gain, nor any derivative work prepared therefrom, nor shall 
any sub-license be granted, without the express prior written permission of Lozano Smith through its Managing Partner. The Managing Partner of Lozano Smith hereby grants permission 
to any client of Lozano Smith to whom Lozano Smith provides a copy to use such copy intact and solely for the internal purposes of such client.  By accepting this product, recipient agrees 
it shall not use the work except consistent with the terms of this limited license.
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