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Practice Areas and Experience  

Barbara J. Ginsberg represents school and community college districts, and public 
agencies in all aspects of labor and employment matters and education law. She 
serves as chief negotiator for agencies in collective bargaining with certificated, 
classified, and police/safety units, and is experienced in both traditional and interest-
based bargaining methods. In addition, Ms. Ginsberg has more than 28 years of 
experience investigating charges of harassment and discrimination as well as uniform 
complaints. She is a member of the firm’s Title IX and Clery Act groups. Other areas 
of Ms. Ginsberg’s practice include: classified and certificated employee evaluation 
and discipline (merit and non-merit); statutory and negotiated leave issues; police 
and safety matters, including POBOR issues; certificated and classified reductions in 
force; disability accommodation issues; student and employee privacy, search and 
seizure, and other constitutional issues; drafting board/agency policies; hiring 
practices; PERB, EEOC, DFEH, OCR, OAH, and personnel commission matters; and 
federal and state civil litigation.  

Prior to joining AALRR in 2008, Ms. Ginsberg spent seven years as a legal advocate 
for public and private employee unions, including the Association of Orange County 
Deputy Sheriffs, Riverside Sheriffs Association, Orange County Firefighters 
Association, Santa Ana Firefighters, and the San Bernardino Public Employees 
Association; and eight years as an advocate for school and community college 
districts. She also served as Deputy City Attorney for the City of Victorville, and as a 
teacher in elementary, middle school, and high school settings. 

Events & Speaking Engagements 
Ms. Ginsberg is a popular and highly requested speaker and regularly provides 
training throughout the nation on a variety of subjects of interest to K-12 school 
districts, community colleges, universities, cities, counties, governing boards, 
management teams, administrators, police and safety personnel, supervisors, and 
staff. In addition to addressing subjects that impact the workplace, the educational 
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setting, and collective bargaining, Ms. Ginsberg provides training on the FRISK 
model for preparing effective documentation regarding employee substandard 
performance or conduct; leadership and communication skills; conducting 
investigations in the educational and workplace environments; conflict resolution; 
Brown Act compliance, and state-mandated sexual harassment training. She 
regularly lectures at conferences for local, statewide, and national organizations such 
as AASPA, ACCCA, ACSA, ACHRO, CAAASA, CABE, CALSA, CCLC, CCUPCA, 
CPCA, CSBA, NSBA, and WACUBO. She is also a regular instructor at various 
personnel and administrator academies throughout the state, and a guest lecturer at 
local universities. 

Upcoming conferences and speaking events include: 

Leadership Series with Barbara Ginsberg – Statewide (virtual and/or in person) 
  •Communicating with Difficult People and Influencing Change 
  •Managing & Addressing Conflicts Between Employees in the Workplace 
  •Effective Evaluations and Evaluation Meetings 
  •Preparing, Delivering, and Monitoring Employee Improvement Plans 
  •Team Building Tips That Will Help You Transform Your Work Site 
  •From Supervisor to Leader: Responsibilities, Repairing Relationships, and Infusing 

the Practice of Civility in the Workplace 
  •Troubleshooting Leadership: How to Lead Notwithstanding Challenging People 

and How to Lead in Challenging Circumstances 
K-12 Performance Management Series (Statewide or Single Districts – virtual) 
CCD Performance Management Series (Statewide or Single Districts – virtual) 
  101 Series 
  •Negotiations & Contract Administration 101 for Administrators 
  •Addressing Conflicts Between Employees in the Workplace 
  •Conducting Legally Compliant Workplace Investigations 
  •Preparing and Delivering Effective Evaluations 
  •Introduction to the FRISK® Documentation Method 
 

  102 Series 
  •Preparing for the First Negotiation Session 
  •Managing and Understanding Millennials in the Workforce 
  •Professionalism in the Education Environment: When Employees Cross 

Professional Boundaries 
  •Employee Speech: Guidelines on Restrictions to Maintain the Integrity of the 

Workplace while Protecting Employee Rights 
  •Advanced FRISK® 

2022-2023 AALRR Central Coast Professional Development Consortium  
  •Sexual Harassment/Abusive Conduct Prevention Training 
  •Introduction to the FRISK® Documentation Method: Preparing Effective 

Documentation Regarding Employee Substandard Performance or Conduct 
  •Techniques for Effective Communication with Employees About the FRISK® 

Document & Influencing Employee Improvement 
  •Leaves of Absence 101: What Supervisors and Administrators Need to Know 

About Leaves of Absence for School Employees 
  •An Administrator’s Guide to Investigation of Employee/Student/Parent Complaints 
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FRISK® Documentation Model for K-12 LEAs & Private Schools (State/National) 
FRISK® Documentation Model for Community College Districts (State/National)  
  •Preparing Effective Documentation Regarding Employee Substandard 

Performance or Conduct  
  •Techniques for Effective Communication with Employees About the FRISK® 

Document & Influencing Employee Improvement 
  •Advanced FRISK®: Focus on Scenarios and Writing Techniques 

Cultural Competence & Sensitivity Institute – Statewide (virtual) 
101 Series 
  •Cultural Sensitivity in the Workplace 
  •Understanding and Managing Implicit Bias, Gaslighting, and Racelighting 
  •Managing & Addressing Conflicts Between Employees in the Workplace 
102 Series 
  •Implementing Employment Practices that Support Cultural Competence in the 

Workplace 
  •Conducting Investigations and Addressing Complaints with a Culturally Sensitive 

Lens 
  •Best Practices for recruiting, Hiring, and retaining a Diverse Workforce 

Additional Topics for Individual School Districts, Community College Districts, 
Charter Schools and Private Schools 
  •Nurturing the Superintendent-Board Member Relationship 
  •Creating a Satisfying and Equitable Work Environment  
  •Exercising Gratitude in the Classroom and Workplace 
  • Building, Maintaining and Repairing Relationships of Trust in the Workplace 
  •Leading and Building School Culture 
  •Leading During Challenging Times 
  •Techniques for Becoming a Stronger, More Effective Negotiator 
  • Secrets to Getting Stuff Done 
  • Infusing the Practice of Civility and Mutual Respect in the Workplace 
  • Professionalism and Excellence in the Workplace 
  • Accommodating Employee Disabilities 
  • Tips for Conducting Better Workplace Investigations 
  • Sexual Harassment and Abusive Conduct Prevention Training 
  • Identifying and Responding to Employee Use of Drugs and Alcohol 
  • Managing Employee Leaves of Absence 
  • Mandated Reporter Training Regarding Child Abuse and Neglect 
  • Understanding the Brown Act 
  • Good Language, Bad Language: Rules for Drafting Contract Language 
  • Repairing Relationships of Trust and Team Building Tips for Executive Assistants 
  •Best Practices for Hiring, Recruiting & Maintaining a Diverse Workforce 
  •Best Post-Pandemic Practices Re Accommodating E’es & Managing Remote Work 

Community & Professional 
  • California Bar Association, Labor & Employment Law Section, Member 
  • California Council of School Attorneys, Member 
  • Cerritos College Foundation, Past President and Member  
  • Pacific Symphony Volunteer and Back Stage Guide 
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Kathryn Meola provides representation and legal counsel to school
districts and county offices of education in the areas of personnel
matters, contracts, policy development, general and special education,
charter schools, open meeting laws, public records act requests, and
administrative hearings and litigation.

Prior to joining AALRR, Ms. Meola was General Counsel and Director of
the Education Legal Alliance (ELA) for the California School Boards
Association. She was the first woman to serve as General Counsel in
the organization’s 88-year history. As General Cousel, Ms. Meola
provided legal counsel to the leadership and management of CSBA
and oversaw all legal department programs and services. She also led
the ELA, a consortium of school districts, county offices of education
and regional occupational centers/programs that pooled resources to
pursue and defend public education interests in the courts and before
state agencies.

Prior to joining CSBA, Ms. Meola also worked for the San Mateo County
Counsel’s Office, where as Chief Deputy she advised school districts
across the county in both general education and special education
law. As Chief Deputy, Ms. Meola served as general counsel for the San
Mateo County Superintendent of Schools and the San Mateo County
Board of Education, and as counsel to the Clerk of the Board of
Supervisors and the Deputy County Manager responsible for Criminal
Justice and Realignment. She also represented the San Mateo County
Community College District, the San Mateo Union High School District,
and the Sequoia Union High School District. In addition, Ms. Meola
supervised the County’s public safety departments, as well as its
School Deputy and Special Education Deputy teams.
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Prior to joining the County Counsel's Office, Ms. Meola worked as a Deputy District Attorney for San Mateo
County. In this role, she tried more than 50 jury trials to verdict including cases of homicide, domestic
violence, sexual assault and insurance fraud.

Honors & Recognitions
2005, San Mateo County Employee of the Year
1994, recipient of the Joseph P. Busch Criminal Justice Award

Representative Matters
● Co-counsel on San Mateo County Community College District v. Locus Point Networks, et. al., 17CIV01534,

$114 million claimed in damages resulting from breach of contract and FCC auction;
● Co-counsel in the initiation of a Consumer Choice Aggregation (“CCA”), resulting in a new public entity

formation (Joint Powers Agreement), Peninsula Clean Energy (“PCE”) comprised of all Cities within the
Peninsula, along with San Mateo County (2015-2016);

● Integral in the initiation of a County-wide Coalition of Safe and Supportive Schools and Communities, led
by Congresswoman Jackie Speier, by creating the “Big Five” Coordinated emergency response for law
enforcement, schools and public agencies and drafting a Memorandum of Understanding for
Information Sharing (2013-2016);

● Student (MT) v. Sequoia Union High School District (ALJ Marson) expeditied student discipline
administrative due process tried to successful verdict (2017) and upheld on appeal in front of the County
Board of Education;

● Student (CM) v. Sequoia Union High School District (ALJ Martin) special education administrative due
process hearing tried to successful verdict (2015);

● Yevgeniy Davidovich v. County of San Mateo (2012) USDC 12-CV-02148-JST – § 1983 cause of action for
excessive force alleged against San Mateo County Sheriff’s staff when Plaintiff was placed in custody
following an arrest for DUI. Successful resolution was reached after filing a Motion for Summary Judgment.

● Marisol Carbonel v. County of San Mateo (2010) Superior Court, #483706, employee alleged wrongful
termination, harassment and discrimination claim, settled with a §998 offer of compromise.

● In the Matter of RL (2008) – Portola Valley School District credentialed teacher termination tried to a
Commission on Professional Competence (ALJ Benjamin). The verdict affirmed termination of
employment.

Events & Speaking Engagements
● ACSA Special Education Academy, Presenter, 2013-2019

Kathryn E. Meola
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● NLB, Presenter, Special Education and General Education topics, 2016-2019

Alerts & Articles
California Appellate Court Rules That Electromagnetic Hypersensitivity May Qualify as a Disability Under FEHA
05.27.2021
 

California Appellate Court Rules That Due Process Does Not Require a Live Hearing for Written Reprimands
05.27.2021
 

Update: California Department of Public Health Issues Comprehensive Guidance Governing Opening and
Reopening of K-12 Schools
03.24.2021
 

California Department of Public Health Issues Comprehensive Guidance Governing Opening and Reopening
of K-12 Schools
01.19.2021
 

California’s Safe Schools for All Plan
01.13.2021
 

School Districts Are Not Considered a “Business Establishment” Under the Unruh Act
11.19.2020
 

CDPH Issues Higher Education Reopening Guidance
08.17.2020
 

State Issues Clear Guidance on School Reopening, Face Coverings and More
07.20.2020
 

California Community College Chancellor’s Office Memorandum on Continuity of Education for Programs
Supporting the Essential Workforce
07.14.2020
 

Publications
○ Assembly Bill 218 - What board members should know about the new childhood sexual assault law - CSBA 
○ Recent developments relating to the California Voting Rights Act - CSBA 
○ The changing tide of the California Public Records Act and the personnel exemption - CSBA 
○ The role of the school board’s attorney - CSBA 
○ AG advisory creates new considerations for charter school governance and operations - CSBA   

Kathryn E. Meola

https://publications.csba.org/issue/winter-2019/assembly-bill-218/
https://publications.csba.org/issue/spring-2019/legal-insights/
https://publications.csba.org/issue/summer-2019/the-changing-tide-of-the-california-public-records-act-and-the-personnel-exemption/
https://publications.csba.org/issue/fall-2019/the-role-of-the-school-boards-attorney/
http://blog.csba.org/ag-advisory-charters/?_cldee=a21lb2xhQGNzYmEub3Jn&recipientid=contact-911f7b82e7e4e41180e2005056b02a09-75ecb4f42d68421589baf3cedb90c425&esid=1b1cf2d9-5e14-e911-8117-005056b02a09
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Community & Professional
● Women Lawyers of Sacramento, Board Member, 2019-present
● City of Belmont, Planning Commission, Commissioner, (2017-2019)
● San Mateo County Charter Review Committee, Member, 2017
● State of California Special Education Advisory Committee, Committee Member, (2016-2018)
● Women in County Government Leadership – New Leaders – Taking the Next Step, Panel Member, (2015)

Kathryn E. Meola
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• The law of Regulating Employee Expression 
within the following contexts:
• Religious Creed

• Free Speech (employee speech not student speech)
• Kennedy v. Bremerton Decision

• Crawford Decision

• National Origin/Race

• Appearance (Dress Code)

• Avoiding Potential Discrimination Claims

1
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Regulating Employee Expression – Religion
• Religious Belief Defined —
• Title VII: Moral or ethical beliefs as to what is right and wrong that 

are sincerely held with the strength of traditional religious views (29 
C.F.R. section 1605.1)

• FEHA:  An traditionally recognized religion as well as beliefs, 
observations, or practices that an individual sincerely holds and that 
occupy in the individual's life a place of importance parallel to that of 
traditionally recognized religions (2 C.C.R. section 7283.1)

2

Regulating Employee Expression – Religion
• The Ninth Circuit has developed a framework to analyze claims of 

religious discrimination that requires the plaintiff to establish that (1) 
they had a legitimate religious belief that conflicted with terms of 
employment; (2) they informed their employer of their belief and 
conflict, and (3) the employer threatened to or subjected them to 
discriminatory treatment.

• If the plaintiff can establish the three elements above, then the 
burden shifts to the employer to establish that either (1) it attempted 
to accommodate the religious practices in good faith, or (2) it could 
not reasonably accommodate the employee without undue hardship. 

• EEOC v. Alamo Rent-A-Car, LLC. (2006) 432 F.Supp 2d 1006, 
1010. 3
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Regulating Employee Expression — Religion

• Reasonable Accommodation
–Must eliminate the conflict between the employment                 

policy and the religious practice
–May include allowing certain hair style or beard; 

wearing certain clothing or head coverings; displaying certain 
jewelry, objects and tattoos;

–Need not provide the preferred accommodation;
–Cannot segregate employee due to religious dress/appearance as 

reasonable accommodation.

4

Regulating Employee Expression — Religion
• Undue Hardship

–Not required to provide a reasonable accommodation if doing so 
would create an undue hardship for the District.

–Something beyond inconvenience or minimal costs
– Examples:

• Diminished efficiency of other employees/positions
• Infringed on co-workers’ rights or benefits or causes them to carry 

employee’s share of hazardous or burdensome work
• Impaired workplace safety
• Caused conflict with other laws.

5
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Regulating Employee Expression – Religion
• California CCD v. Biersmith (2021) EO73818

– Tenured sociology professor made controversial comments about the LGBTQ 
community in class and sent a conversion therapy video to all staff with the 
subject “the research continues.” The professor told a male student who was 
married to a man that the only way to find happiness was to divorce his 
husband, and compared gay marriage to pedophilia and polygamy. District 
moved for termination; arbitrator suggested 90-days suspension, court of 
appeal said termination was the only appropriate outcome under the Morrison
factors.

– The professor’s conduct significantly impacted his students, combined with 
his lack of remorse or plans to change future instructional materials. Makes 
the arbitrator’s decision of suspension inadequate; termination was required.

6

Regulating Employee Expression — Free Speech
• The Supreme Court developed a two-part test for regulating employee speech: 

(1) whether the employee’s speech touches on a matter of public concern; and 
(2) if so, whether the employee speech-interest outweighs the employer’s 
efficiency interests.  If the employee’s speech satisfies both prongs, then it will 
be protected under the First Amendment. If not, the employer is free to regulate 
the speech.

• “Public concern” 

7



Regulating Employee Expression in the Workplace  
October 27, 2022

©2022 Atkinson, Andelson, Loya, Ruud & Romo 5

Regulating Employee Expression — Free Speech
• What does “Public concern” mean?
• A statement related to a matter of public concern if: (1) the statement related 

“to any matter of political, social, or other concern to the community,” or 
(2) the statement related to “a subject of legitimate news interest; that is, a 
subject of general interest and of value and concern to the public.”

8

Regulating Employee Expression — Speech & Religion
• Kennedy v. Bremerton School District (2022) 142 S.Ct. 2407

9
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Regulating Employee Expression — Speech & Religion
• Kennedy v. Bremerton School District (2022) 142 S.Ct. 2407
• The First Amendment protections extend to teachers and students, neither of 

whom shed their constitutional rights to freedom of speech or expression 
at the schoolhouse gate.

• But teachers and coaches are also government employees paid in part to speak 
on the government’s behalf and to convey its intended messages. 

• In analyzing the complexity of these competing interests, the first step involves a 
threshold inquiry into the nature of the speech at issue.

• When an employee speaks as a citizen addressing a matter of public 
concern, the Court’s cases indicate that the First Amendment may be 
implicated and courts should proceed to the second step.

10

Regulating Employee Expression — Speech & Religion
• Kennedy v. Bremerton School District (2022) 142 S.Ct. 2407 – Continued:
• At the second step, courts should engage in a delicate balancing of the 

competing interests surrounding the speech and its consequences.
• Under the first step in the analysis, did Kennedy offer his prayers in his capacity 

as a private citizen, or did they amount of government speech attributable to the 
District?
– When Kennedy utters the three prayers that resulted in his suspension, he was not engaged 

in speech “ordinarily within the scope” of his duties as a coach.
– He did not speak pursuant to government policy and was not seeking to convey a 

government-created message.
– He was not instructing players, discussing strategy, encouraging better on-field performance, 

or engaged in any other speech the District paid him to produce as a coach.

11
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Regulating Employee Expression — Speech & Religion
• Kennedy v. Bremerton School District (2022) 142 S.Ct. 2407 – Continued:

– Simply put, Kennedy’s prayers did not owe their existence to his responsibilities as a public 
employee.

– The timing an circumstances of his prayers — during the postgame period when coaches are 
free to attend briefly to personal matters and students were engaged in other activities —
confirms that Kennedy did not offer his prayers while acting within the scope of his duties as 
a coach. 

– The Kennedy used his available time to pray does not transform his speech into government 
speech.

• Kennedy carried his threshold burden, and the matter shifts to the District to 
prove that its interests as employer outweigh even an employee’s private 
speech on a matter of public concern. 

12

Regulating Employee Expression — Speech & Religion
• Kennedy v. Bremerton School District (2022) 142 S.Ct. 2407 – Continued:

– District insists that Kennedy’s rights to religious exercise and free speech must yield to the 
District’s interest in avoiding the Establishment Clause and that if Kennedy was allowed to 
continue, students would feel coerced to pray.

• The Court ruled that there is no requirement for public agencies to be hostile to 
religion. Respect for religious expressions is indispensable to life in a free and 
diverse Republic.

• Here, a government entity sought to punish an individual for engaging in a 
personal religious observance, based on the mistaken view that it has a duty to 
suppress religious observances even as it allows comparable secular speech.

• The Constitution neither mandates nor permits the government to suppress 
such religious expression; nor does it tolerate that kind of discrimination.

13
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Regulating Employee Speech – Union Activity

• The National Labor Relations Act grants employees the right to engage in 
concerted activities for the purpose of improving their wages, benefits, or 
working condition. In order to qualify for protection, the speech must be intended 
to facilitate the employer’s improvement of the employee’s wages, benefits or 
working conditions. 

• Under the EERA, the fact that an employee holds an office, e.g., Union 
President — that alone does not mean the employee if engaging in protected 
activity. Rather, the employee must be engaged in some activity that is in 
furtherance of that role, or engaged in some other protected activity.  (County of 
Orange (2011) PERB Decision No. 2155-M; Trustees of the California State 
University (2009) PERB Decision No. 2038-H.)

14

Regulating Employee Speech – Political Speech
• The First Amendment protects an employee’s right to speak as a citizen 

addressing matters of public concern.
• In DiBona v. Matthews (1990) 220 Cal.App.3d 1329, a drama professor wanted 

to put on a play about police shootings and racism. Religious community 
opposed the play and when the professor refused to choose a different play,  
the administration dropped the course (citing low student enrollment as the 
reason). Professor showed 3 students were enrolled but 14 were involved in 
rehearsing.

• Apprehension of public response is not enough to overcome the right to 
freedom of expression. The administration gave the professor the right to select 
the materials but only became involved after the protests. The “politically 
sensitive” nature of the play was not a constitutionally appropriate reason for 
censorship. 

15
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Regulating Employee Speech on Social Media – Crawford Decision

• Feb 2017, High School students protested by boycotting school for the day 
(“A Day Without Immigrants”)
– Morning of protest, one teacher emailed staff asking about the high rate of absences

• Crawford (a counselor) responded, “The PROFESSIONAL staff members and SERIOUS 
students are here today, boycott be darned.”

– Next day, a teacher posted on FB stating that the boycott actually supported the initiatives
• Crawford responded, “Cafeteria was much cleaner… and no discipline issues… More, please.”

– Student responded saying that “you guys are public figures” and feels as if these 
comments are directed “towards my cohort.”

– Another student points out that Crawford is a counselor                                                   
and says it is “very, very disappointing.”

16

Regulating Employee Speech - Crawford decision
• Crawford responded, “Disappointing is to think that some of my students still don’t get 

it about education. Staff members are sympathetic to the cause were at school today. 
The kids who care were there. The professional staff members were there. What I saw 
today was more proof, just like last year, that boycotts, especially of education, aren’t 
the answer. It just keeps the ones who need it the most as useful fools.”

– Student responds, “you don’t know what it feels like to have counselors 
belittle what you want to be…”
• Crawford responds that “any counselor who chops you off at the knees like that 

shouldn’t be a counselor. That’s why today upset me so much. I want my students to 
go out there and stand proud. Education is one way to do that.”

– Student responds to Crawford saying that she previously said “More 
please!” and why contradict yourself now?

17
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Regulating Employee Speech - Crawford decision
• Crawford posted again “And I’m the great-granddaughter of immigrants. I care. But this 

isn’t the way to go about effecting change. My post was meant to be snarky. Get over 
yourselves.”

– The next day, Crawford attempts to do damage control, sending an email 
to the Principal, saying that the students’ anger was “surpris[ing]” to her 
and that she “tried to defend herself” and ended with “get over yourselves” 
“as in understand that [her] original post was a joke.”

– Crawford says she started receiving threatening messages and deleted 
her FB account. Crawford and the other teachers who commented on the 
teacher’s original post were put on PAL that same day. 

– Crawford received 10 emails expressing disagreement with her comments 
and the school received over 250 email complaints about the entire post 
and comment thread.

18

Regulating Employee Speech - Crawford decision
– The school’s campus was vandalized, with graffiti that said, “F**K YOU” 

and “F**K YOUR OPINION.”

• In May 2017, District moved to terminate Crawford on the grounds 
of “immoral conduct” and “evident unfitness for service” as a 
counselor. 
– CPC found for the District and said that Crawford’s comments “negatively 

impacted students, the school, the district and the community” and 
concluded that Crawford’s conduct qualified as “immoral conduct,” 
rendered her “evidently unfit to serve,” and justified her dismissal.

• CPC’s decision is reviewable in superior court under a petition for 
writ of mandate. Party challenging bears the burden of proof.

19
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Regulating Employee Speech - Crawford decision
• On the writ, while the trial court is required to exercise its 

independent judgment on the evidence, it is to give a “strong 
presumption of correctness” to the CPC’s findings.

• If appealed from the trial court, the scope of review is limited. The 
appellate court “must sustain the trial court’s findings if they are 
supported by substantial evidence.”
– And must give the benefit of every reasonable inference in support of the 

judgment.
– Appellate court does “not reweigh the evidence.”

20

Regulating Employee Speech - Crawford decision
• Court of Appeal disagreed with Crawford’s argument that there were three 

“fixed” categories of “immoral conduct” as a matter of law and that her 
conduct does not fit, ruling that: 
– “Immoral conduct” — Stretches over so wide a range of conduct that it 

embraces an unlimited area of conduct
– “Immoral conduct” must be considered in the context in which the 

legislature considered it:
• Conduct which is hostile to the welfare of the general public;
• Conduct that is hostile to the welfare of the school community

– “A teacher’s conduct is ‘immoral’ under section 44932, subdivision (a)(1) 
when it negatively affects the school community in a way that 
demonstrates the teacher is unfit to teach.

21
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Regulating Employee Speech - Crawford decision
• Which brings us back to the Morrison factors — used to 

determine whether the unprofessional conduct demonstrated 
unfitness to teach — under the following considerations:
– (1) the likelihood that the conduct may have adversely affected students or 

fellow teachers [and] the degree of such adversity anticipated;

– (2) the proximity or remoteness in time of the conduct;

– (3) the type of teaching certificate held by the party involved;

– (4) the extenuating or aggravating circumstances, if any, surrounding the 
conduct;

22

Regulating Employee Speech - Crawford decision
• The Morrison factors (continued):

– (5) the praiseworthiness or blameworthiness of the motives resulting in the 
conduct;

– (6) the likelihood of the recurrence of the questioned conduct; and

– (7) the extent to which disciplinary action may inflict an adverse impact or 
chilling effect upon the constitutional rights of the teacher involved or other 
teachers.

23
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Regulating Employee Speech - Crawford decision
• Other helpful points from the Court of Appeal:

– The CPC’s role is not merely to determine whether the charged conduct in 
fact occurred, but also;

– To decide whether that conduct — measured against the Morrison criteria 
— demonstrates unfitness to teach and thus constitutes “immoral or 
unprofessional conduct” (within the meaning of section 44932.)

– Rejected the argument that the court must make a “prima facie” finding of 
“immoral conduct” first before applying the Morrison factors.

– Court said that the Morrison factors gives substance to the tenured 
teacher’s right to be discharged only for cause.

24

Regulating Employee Speech - Crawford decision
• Other helpful points from the Court of Appeal:

– The public’s response to a teacher’s conduct may be considered as part of 
the Morrison factors  — “Various cases have emphasized the significance 
of the public nature of a teacher’s misconduct, or the notoriety and 
publicity accorded it.”

– A teacher may be dismissed if the employee is “unfit to teach” and that 
analysis may consider public opinion if it bears on the employee’s ability to 
teach.

– A teacher may be dismissed when his or her conduct has gained sufficient 
notoriety so as to impair his or her on-campus relationships.

• Ultimately, Court upheld dismissal for Crawford’s FB comments 
and her “underwhelming” performance at the CPC hearing.
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Regulating Employee Expression – National Origin/Race

• Rule — Title VII prevents any entity treating people differently because they are 
from a different country or part of the world, or because of ethnicity or having an 
accent, or because they appear to have a certain ethnic or national origin.

• Connecticut v. Teal (1982) 457 U.S. 440
• A written examination required for advancement in the company; the 

examination disproportionately excluded Black candidates from promotion and 
was not related to performance on the job. Because Plaintiffs established a 
prima facie case for employment discrimination due to disparate impact, the 
employer was then obligated to prove the test was related to the job. Because 
the test was not job-related, the test constituted national origin discrimination in 
violation of Title VII.

26

Regulating Employee Expression – National Origin/Race

• Dambrot v. Central Michigan University (1995) 55 F.3d 1177
• Basketball coach at a university frequently used the “n” word to motivate his 

players. Coach claimed the word described a person who is “fearless, mentally 
strong, and tough.” Coach told the players he wanted them to act like [the n 
word] on the court, but not like [the n word] in the classroom because there was 
an incident where a student was removed from class for being “intimidating and 
loud.”

• Court upheld termination because coach’s speech was not protected under the 
1st amendment. Coach’s speech did not touch on a matter of “public concern” 
and while he was protected in saying the “n” word outside of school, the 
university was not required to accept his claim that the word motivated players.

27
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Regulating Employee Appearance
• In the past decade, employees have begun expressing their individuality in new 

ways. Appearances that were once considered unusual or provocative have 
become much more common.

28

Regulating appearance of employees is tricky…

• Can

29
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Regulating Appearance – Gender Identity/Expression
• Rule — An employer shall allow an employee to appear or dress consistently 

with the employee’s gender identity or gender expression. (Gov’t Code § 12949)

– Can a woman wear pants to court? Yes.
– Can a male wear long hair and earrings? Yes.
– Can a male with a beard wear a dress to work?

30

Regulating Appearance – Professional Attire
• When trying to create a professional atmosphere, it is generally acceptable to 

establish different dress codes for men and women without violating 
discrimination laws.

• However… employer appearance policies will “cross the line” when the policy is 
not based on social norms, differs greatly between men and women, or imposes 
a greater burden on women.
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Regulating Appearance – Dress Code
• Carroll v. Talman Federal Savings and Loan Ass’n — (1979) 604 F.2d 1028 —

Requirement for females to wear a uniform which is not required for males 
violated Title VII. (The Bank’s justification was that women were less capable 
than men at choosing appropriate attire.)

• Hasselman v. Sage Realty — (1981) 507 F.Supp 599 —
Requirement to wear a uniform that subjects an employee                                  
to derogatory and sexual comments created an intimidating,                           
hostile, or offensive work environment based on sex                                           
in violation of Title VII.

• Reasonable accommodation requirements *may include*                               
modification of dress codes.                                                                     

32

Regulating Appearance – Dress Code
• Sample v. Rend Lake College (2005) Case No. 04-cv-4161-JPG
• Sample was the co-manager of the college’s retail store, and she was pregnant. 

College had a policy that prohibited shorts. Sample wore maternity shorts to a 
meeting, was asked to go home and change because her attire was not 
compliant with policy. Sample asked for an exemption due to her pregnancy, 
which was denied. Sample was suspended for 2 days. Sample objected and 
management moved for termination on insubordination grounds.

• Sample sued but was not able to prove a prima facie case — the statements 
from management showed insensitivity toward pregnant women, but did not 
amount to discriminatory animus. 
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Regulating Employee Expression – Rejected Defenses

“If we allow one 
person to do it, 

then we will have to 
let everybody do it”

“Our customers 
don’t feel 

comfortable 
with…”

“Employees would 
grumble about a 

particular 
accommodation”

UNTENABLE/REJECTED DEFENSES

34

Dress & Grooming Standards — Sample Policy
• Employees are asked to use their common sense with regard to their dress and 

appearance, and are expected to present a “professional” image.
• Employees must dress in a manner that is consistent with their responsibilities. 

Attention should be paid to safety, company image, and customer interaction.
• Specific restrictions can be added…
• E.g., At no time will hats, shorts, skirts four inches                                                 

above the knee, tank tops/halter tops, exposed                                          
undergarments, sweatpants or sweatshirts                                                         
be allowed.
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Dress & Grooming Standards — Sample Policy
• Specific detail can be added…
• Business attire will be worn by staff on those occasions when he/she has a 

meeting with a member or committee. Your supervisor will explain the proper 
dress requirements for your position. Employees inappropriately dressed will be 
sent home and required to return to work in appropriate attire. This time away 
from work will be without pay.

• While business casual dress will be acceptable,                                                          
staff must keep in mind that the District hosts                                                    
visitors on a daily basis and                                                                                    
a professional atmosphere must be maintained.

36

Best Practices for Appearance Codes
• Base the policy on legitimate business-related needs
• Require employees to have an appropriate, well-groomed appearance
• Communicate the policy to employees and                                                         

job candidates
• Educate supervisors about the policy
• Apply the policy consistently and uniformly,                                                

including discipline
• Investigate employee complaints
• Be prepared to provide                                                                           

reasonable accommodation
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Best Practices for Appearance Codes
• Implementing the policy is a management right
• You must negotiate the “effects” of implementing the policy if requested by your 

bargaining units

38

Dress Code Mistakes to Avoid
Don’t have an arbitrary policy
Don’t single out members of a “protected class”
Don’t refuse to accommodate
Don’t treat specific employees differently
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Question
Answer

Session

40

For additional questions or comments, please contact:
Thank You

Barbara J. Ginsberg
(949) 453-4260

bginsberg@aalrr.com

Kathryn E. Meola
(916) 923-1200

Kathryn.meola@aalrr.com
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Disclaimer

This AALRR presentation is intended for informational 
purposes only and should not be relied upon in 
reaching a conclusion in a particular area of law. 
Applicability of the legal principles discussed may differ 
substantially in individual situations. Receipt of this or 
any other AALRR presentation/publication does not 
create an attorney-client relationship. The Firm is not 
responsible for inadvertent errors that may occur in the 
publishing process.  
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