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What Really is Al?
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* Al is Artificial Intelligence

" Technology that enables computers and machines to
simulate human intelligence and problem-solving
capabilities:

= Machine-Learning
" large Language Model (LLM)
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We Use Al On A Daily Basis

* Facial recognition

Hey do you have any Parm a Shaun

* Siri/Alexa/Google

¢ S O C i a m e d i a . Farmer John

Cheese

* Autocorrect

Farmajohn

Hey Siri

e ————

YEAH

the stuff you put on pizza
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What Is Generative Al?

* A type of Al that produces content
* November 2022- ChatGPT introduced to the
public

* Generative Al is also multimodal; not just text as
input and output

| = Can output video/audio/text |
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How Does Generative Al Work?

* Prompt =2 Algorithm = Response in form of new |
content

* Generative Al models combine algorithms to
present and process content

|
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It’s Almost Impossible To Detect

Al-Generated Output

* Mimics human writing styles
| * Produces complex content

* Al is increasingly sophisticated

e Lack of obvious flaws

B
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Uses Of Generative Al -

Examples

* Writing email responses, resumes, term papers,
and screening candidates ‘

* Creating photorealistic art in a particular style

* Designing physical products and buildings

. *Writing music in a specific style or tone ?
* Designing course materials
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Use of Al in Human Resources
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Use of Al in HR

* Job Application Process
= Resume screening/applicant matching
= Al chatbots for job applicants
" Predictive Hiring Analytics

* Employee Onboarding
= Automating onboarding processes (partial or full)
" Document management assistance and organizing
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Use of Al in HR

* Performance Management
- Sentiment analysis
- Continuous feedback tools
- Objective goal tracking

* Employee Engagement and Retention
- Predictive Attrition Modeling
- Personalized learning & development
- Al-driven survey review and analysis

Liebert Cassidy Whitmore



Use of Al in HR

 Compliance and Risk Management
- Automated policy monitoring
- Bias detection in HR decisions (audit decisions)

* Workforce Planning
- Automated policy monitoring
- Bias detection in HR decisions
- Al-driven survey review and analysis

e Virtual HR Assistants
- Virtual HR Assistants
- Document automation
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Al and its Susceptibility to Employment
Disputes
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Al’s Legal Pitfalls

* Privacy and data protection
* Biased algorithms and discriminatory outcomes
 Ethical and social implications
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Al and Employment Disputes

* Al tools used by employers may be subject to
allegations of discrimination
» Technical factors

o Training data
o Programming errors

" |ncreased usage

o As use of Al by employers and by individual employees
continues to increase, so too do the risks of litigation
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Al and Employment Disputes

* How Al’s design leads to bias
* Biased training data
* Feature selection & representation bias
 Model overfitting to biases
* Optimization objectives reinforce inequity
* Feedback loops
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Al and Employment Disputes

* Mobley v. Workday, Inc.

" One of the first major class-action lawsuits alleging
discrimination through Al application screening tools

" Federal judge allowed a job applicant’s lawsuit against
Workday to move forward under the theory that Al
hiring tools had a discriminatory impact

o As of last month, the case is currently in discovery
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Al and Employment Disputes

e Fqual Employment Opportunity Commission v.
ITutorGroup, Inc.

" |n August 2023, EEOC settled a lawsuit against
iTutorGroup for $365,000

=" EEOC filed lawsuit on behalf of 200 applicants

= Alleged age and gender discrimination

o Al-driven Hiring program iTutorGroup utilized automatically
rejected female applicants age 55 or older and male
applicants age 60 or older
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Al and Employment Disputes

* ACLU complaint against Intuit and HireVue

=" Complaint alleges that the companies violated the
ADA and Title VIl of the Civil Rights Act by using biased
Al technology in hiring, resulting in systemic
discrimination

= Al interview platform, which featured automated
speech recognition systems, told a deaf applicant that
she should “practice active listening” and work on her
“effective communication”
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Al and Employment Disputes

e Amazon Workers letter to executives

= 200 Amazon workers accused the company of
systemic discrimination, claiming its use of Al denied
accommodation requests
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Al and Bias

* Courts are addressing Al’s vulnerability to bias
= Ross v. United States, 331 A.3d 220, 230 (D.C. 2025)

o Non-employment case

o Key issue in case: whether the trial court could rely on “common sense” or
“common knowledge” to conclude that the appellant failed to provide
adequate protection for her dog from the weather

o Majority and dissenting opinions both use Al (specifically ChatGPT) to bolster
their arguments.

o Concurrence: “Broadly, an Al system can be susceptible to bias at multiple
points in its execution. [D]ealing with impartiality and fairness and bias . . . are
potentially implicated in reliance on a system infected with bias. Ignorance of
the technology seems like little defense in consideration of the duty of
competence.”
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How the Legal Landscape is Changing to
Keep up with Al
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New CRD Regulations, Effective

October 1

* Recent approval of new regulations

= Regulations clarify application of existing
antidiscrimination laws in the context of emerging
technology, including Al

= Effective October 1, 2025
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New CRD Regulations, Effective

October 1

Clarify that the use of Al may violate California antidiscrimination laws

= E.g., amends Title 2, Section 11009 to add subdivision (f): “It is unlawful for an employer
or other covered entity to use an automated-decision system or selection criteria
(including a qualification standard, employment test, or proxy) that discriminates against

o an applicant or employee or a class of applicants or employees on a basis protected by |

the Act, subject to any available defense. Relevant to any such claim or available defense
is evidence, or the lack of evidence, of anti-bias testing or similar proactive efforts to
avoid unlawful discrimination, including the quality, efficacy, recency, and scope of such
effort, the results of such testing or other effort, and the response to the results.

* Requires employers to maintain Al decision data for a minimum of four years
» Affirms that Al assessments may constitute an unlawful medical inquiry

* Add definitions for key terms such as "proxy," "automated-decision system,"
"algorithm," "artificial intelligence," "automated-decision system data," and
"machine learning"
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U.S. EEOC Guidance

* EEOC guidance:

= “Al and Algorithmic Fairness Initiative”

o Technical assistance advising employers on how Al tools
must comply with Title VIl and the ADA

" The EEOC’s 2024-2028 Strategic Enforcement Plan

o Highlights enforcement against discriminatory recruitment
and hiring practices involving Al and machine learning,
signaling increased scrutiny going forward
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Executive Orders

 State Executive orders aimed at regulating Al use

" Newsom signed Executive Order N-12-23, which
directs certain state agencies to offer rules and
guidance on Al and procurement

= HR must

o Conduct Al risk assessments

o Adopt procurement and contracting guidelines
o Keep a human in the loop

o Comply with CA equity impact framework

o Complete Al training
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Executive Orders

* CalHR released the first Al training for state
employees in response to Governor Newsom’s
Executive Order N-12-23

= Five Goals for Business Leaders
o 1. Understand the different types of Al
o 2. Know how to identify and prioritize Al projects
o 3. Recognize the importance of data quality
o 4. Understand the talent and skills needed for Al
0 5. Be aware of ethical considerations
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Executive Orders

* Federal Executive Orders aimed at regulating Al

= “Preventing Woke Al in the Federal Government” (July,
2025)

" “Promoting the Use of Trustworthy Artificial
Intelligence in the Federal Government” (December
2020)
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How to Mitigate Al Risks While
Maximizing its Benefits
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Play Offense, Not Defense

* Law is playing catch up with emerging technology

= Requires HR teams to play offense and anticipate potential
issues with use of Al

* HR teams should:
Do your research before implementing new Al systems

Conduct bias audit

Demand transparency from vendors
ALWAYS keep a human in the loop
Track outcomes
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What HR Teams Should Do

6. Establish clear Al policies
" Include issues related to appropriate use and discipline

7. Train HR teams on Al programs, bias issues, and review
outcomes

8. Seek out experts
9. Stay up-to-date on legal obligations
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Other Policy Considerations

e Al and academic use:

1. Provide clear guidelines on its use (acceptable and
prohibited uses)

2. Have guiding principles (equity, transparency,
integrity)
3. Continue to evolve the Al policy
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Thank You!

Tammy Few Alysha Stein-Manes
Vice Chancellor, Human Resources & Partner | Los Angeles
Employee Relations | Riverside CCD 310.981.2734 |asteinmanes@Icwlegal.com

https://www.lcwlegal.com/people/alysha-
stein-manes/

https://rccd.edu/admin/few.html

Tevon Edwards

Associate| San Francisco
415.512.3038 | tedwards@Icwlegal.com
www.lcwlegal.com/people/tevon-f-edwards/
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