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Disclaimer

The materials contained in this presentation,
Including sample documents and general analysis,
are for informational purposes only and are not
offered for the purpose of providing legal advice.
The opinions offered herein are the opinions of the
presenter. Use of these theories or access to the
materials documented herein does not create an
attorney-client relationship with McDougal
Boehmer Foley Lyon Mitchell & Erickson. Legal
counsel should be consulted whenever there are
any questions about a course of action.




Purpose and Objectives

To recognize and understand:




Overview of
Classified
Employment




Overview of

o go The District is “an administrative agency
Classrhed created by statute and invested only with the
powers expressly conferred by the
Em Ployment Legislature and cannot exceed the powers
granted to [it].” (E/ Camino Community
Ge nera I Iy College Dist. v. Superior Court (1985) 173

Cal.App.3d 606, 612.)

As such, courts have held that in
California, public employment is not

held by contract but by statute.
(Miller v. State of California (1977) 18

O Cal. 3d 808.)




Overview of Classified
Employment Generally

In this regard, the Legislature has provided
that a community college district is
authorized to “initiate and carry on any
program, activity, or may otherwise act in
any manner that is not in conflict with or
inconsistent with, or preempted by, any law
and that is not in conflict with the purposes
for which community college districts are
established.”

(Educ. Code § 70902(a).)
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Overview of Classified
Employment Generally

Employment in the classified service is defined by what it is
not.

“Academic positions” are defined as any type of service,
excluding paraprofessional service, for which minimum
qualifications have been established by the board of
governors. (Educ. Code §§ 87001 (b); 87356.)



Overview of Classified
Employment Generally

A community college district may employ
“classified” employees, who are defined as any
person employed by a community college district
in a classified position.”




Overview of Classified
Employment Generally

Classified employees are further defined by
exclusion as all employees in positions that are not
academic positions. (Educ. Code § 88003.) Every
position not defined by the board of governors as
an academic position and not otherwise specifically
exempted from the classified service according to
the provisions of Section 88003 is part of the
classified service. (Educ. Code § 83004.)
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Overview of
Classified
Employment
Generally
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“[E]Jach position in the classified service is
required to have a designated title, a regular
minimum number of assigned hours per day,
days per week, and months per year, a
specific statement of the duties required to
be performed by the employees in each such
position, and the regular monthly salary
ranges for each such position.”
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Exceptions to the
Classified Service
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Exceptions to the Classified

Service

Education Code Section 88003
explicitly excludes certain
employees from the classified
service: 1) substitutes; 2) short-
term; 3) apprentices; 4)
professional experts; and 5)
students employed part-time.

Unless otherwise permitted, a
person whose position does not
require certification

qualifications shall not be
employed by a governing board
of a community college district,
except as authorized by this
section.
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Exceptions to the
Classified Service

s Substitute Empioyees B\

Substitute employees, employed and
paid for less than seventy-five percent
(75%) of a college year, shall not be a
part of the classified service.

3(a)) /
AN




Exceptions to the
Classified Service

/ Substitute Employees \

A substitute is an individual employed to temporarily fill
a classified position due to a temporary or permanent
vacancy.

The District may use “substitute employees” to replace
any classified employee who is temporarily absent from
duty or to temporarily fill a vacancy in any classified
position while the District is recruiting for a permanent
employee.

@uc. Code § 88003(b).) /
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Exceptions to the
Classified Service

. Substitute Employees

In general, substitute employees that
work more than seventy-five percent
(75%) of a college year become
permanent.

~

(Educ. Code § 88003(b); CSEA v. Governing Bd. Of So. Orange

\County Community College District (2004) 124 Cal.App.4th
574.)

v
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Exceptions to the
Classified Service

When the substitute is hired to fill a
vacancy and the District is engaged in a
procedure to hire a permanent employee,
the maximum assignment length of
employment for substitutes is sixty (60)
calendar days, or in as otherwise agreed
to in a collective bargaining agreement.

(Education Code Section 88003(b).)
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Exceptions to the
Classified Service




Exceptions to the Classified
Service

Short-term employees,
employed and paid for less
than seventy-five percent
(75%) of a college year, shall
not be a part of the
classified service.

(Education Code Section 88003(a).)




Exceptions to the Classified
Service

“Short-term employee” ... means a
person who is employed to
perform a service for the
community college district, upon
the completion of which, the
service required or similar services
will not be extended or needed on
a continuing basis.

/\ (Educ. Code 88003(c).)
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Exceptions to the
Classified Service

.
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employing a short-term employee, the
governing board of a community college
district must, at a regularly scheduled
meeting of the governing board of the
community college district:

* specify the service required to be
performed by the employee; and

* certify the ending date of the service.

The ending date may be shortened or
extended by the governing board of the
community college district, but shall not
extend beyond seventy-five percent (75%)
of a school year.

(Educ. Code 88003(c).)
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Exceptions to the Classified O

Service

By definition, substitute and short-term employees
are performing “classified work.”
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Requirements for
Both Substitutes
and Short-Term
Employees




Exceptions to the
Classified Service

The maximum employment for
substitute or short-term employees is

seventy-five percent of a college year.

“Seventy-five percent of a college
year’ means 195 working days,
including holidays, sick leave,
vacation, and other leaves of
absences, irrespective of number of
hours worked per day.

(Educ. Code § 88003(a), (d).)
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Exceptions to the Classified Service

%
L

The seventy-five percent (75%) threshold mandated
by Section 88003(d) does not relate to the length of
time that an employee is authorized to be employed,
but speaks to the actual days the employee serves.

Additionally “it is nevertheless clear from the plain
language of section 45103 that the 195 days must

be served within 1 school year.”

(California Sch. Employees Assn. v. Oroville Union High Sch. Dist. (1990) 220
Cal.App.3d 289, 293))
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Exceptions to the Classified Service

The seventy-five percent (75%) maximum
calculation is limited to a single fiscal year.

Accordingly, a district can employ short-term
employees year after year in “seasonal”
positions, so long as the requirements of
88003 are met and they do not work more
than 195 days.
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Exceptions to the Classified
Service

A short term or substitute employee who is employed and in
paid-status for more than 195 days during a college year is
entitled to classified status.

However, before becoming entitled to permanent status,
classified employees are recgjired to complete a probationary
period of six months (or 13( da)()s of paid service if longer),
during which the employee is subject to dismissal at any time
and for any reason.

26
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Exceptions to the Classified
Service

Apprentices employed on a
temporary basis for a
specific project,

not be a part of the classifi,ed

/\‘ service.
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Exceptions to the Classified
Service

Apprentices are not defined in the Education Code. However,
apprentices are defined in other statutes, e.g.:

Apprenticeship Programs (Labor Code § 3075 et seq.)
Public Works Apprentices (Labor Code § 1777.)

California Firefighter Apprenticeship Program (Educ. Code §
79149.4)

Barbering and Cosmetology Apprentice (B&P Code § 7336.)
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Exceptions to the Classified
Service

The governing board may admit to
the community college any apprentice,
as defined in Section 3077 of the
Labor Code, who, in the judgment of
the governing board, is capable of
profiting from the instruction offered.
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Exceptions to the
Classified Service
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Exceptions to the Classified O

Service

Professional experts employed on a
temporary basis for a specific project,
are
not part of the classified service.



Exceptions to the Classified
Service

.
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The Education Code does not define a “Professional
Expert.”

Dictionary.com:
“Professional.” (adjective)

- following an occupation as a means of
livelihood or for gain.

* undertaken or engaged in as a means of
livelihood or for gain.

“Expert”: noun

a person who has special skill or knowledge in
some particular field; specialist; authority.

Black’'s Law Dictionary: A person who possesses skKill
or knowledge in a particular area that requires a high
level of proficiency.
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Exceptions to the Classified
Service

Student workers are excluded from the classified service if they
are:

* Full-time or part-time students
* Employed part-time (i.e., no more than 20 hours per week)

* As part of a college work-study program or work experience
education program

* That is financed by state or federal funds.
(Educ. Code 88003(a).)
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Exceptions to the Classified
Service

The employment of either full-time or
part-time students in a college work-
study program or in a work
experience education program
cannot result in the displacement of
classified personnel or impair
existing contracts for services.

(Educ. Code 88003(e).)

36



Exceptions to the Classified
Service

“Displacement” is defined as layoff,
- demotion, involuntary transfer to a
new classification, involuntary
—— transfer to a new location requiring
a change of residence, and time
base reductions.

|
N

(See Educ. Code, § 88003.1))




Exceptions to the
Classified
Bargaining Unit
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Exceptions to the Classified O

Bargaining Unit

Employees designated as “confidential’ are
excluded from a classified bargaining unit,
and may not be represented by a union.

(See Govt. Code §§ 3540.1(j); 3543.4.)



Exceptions to the Classified

Service

“Confidential classified” are regular classified
employees, as defined under Education Code
Section 88003 and 88004, who are assigned
duties that require an employee to "develop or
present management positions with respect to
employer-employee relations or whose duties
normally require access to confidential
information that is used to contribute significantly

to the development of management positions."

(Govt. Code § 3540.1(c).)
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Exceptions to the Classified
Service

While not part of a classified bargaining unit,
confidential classified employees are part of the
classified service and may gain permanency in
their positions after the completion of a
probationary period, thereby earning an
entitlement to due process prior to being
subject to discipline.

(Educ. Code § 88013.)
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Exceptions to the Classified
Service

The exclusion of confidential employees
from a bargaining unit is to assure an
employer of the undivided loyalty of a
small nucleus of individuals who can
assist in developing negotiation positions
and processing grievances.
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Exceptions to the
Classified Service

In determining whether classified
employees are appropriate exempt
from the classified bargaining unit,
PERB looks at the actual duties of
the position, not necessarily the job
description. This includes:

.

a

Do the duties of those positions
require an employee to "develop
or present management
positions with respect to

employer-employee relations.

U
p-

Do the duties normally require
access to confidential information
that is used to contribute
significantly to the development
of management positions.

<

4

4
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(Govt. Code § 3540.1(c).)



Additional Exceptions
to the Employment of
Classified Employees
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Additional Exceptions to the
Employment of Classified
Employees

In addition to the foregoing, the Education Code also

authorizes the District to enter into personal services

contracts under any of the following situations, .

gn]otW|thstand|ng any other provision” of the Education
ode relating to classified employees.

(Educ. Code § 88003.1(b)().)
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Additional Exceptions to the
Employment of Classified Employees

The contract is for new community college
district functions and the Legislature has
specifically mandated or authorized the
performance of the work by independent
contractors.

(Educ. Code § 88003.1(b)(1).)
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Additional Exceptions to the
Employment of Classified Employees

The services contracted are not available
within community college districts, cannot be
performed satisfactorily by community college
district employees, or are of such a highly
specialized or technical nature that the
necessary expert knowledge, experience, and
ability are not available through the community
college district.

(Educ. Code § 88003.1(b)(2).)
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Additional Exceptions to the
Employment of Classified Employees

The services are incidental to a contract
for the purchase or lease of real or

personal property. Contracts under this
criterion, known as “service

agreements,” shall include, but not be
limited to, agreements to service or

maintain office equipment or computers
that are leased or rented.

(Educ. Code § 88003.1(b)(3).)
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Additional Exceptions to the
Employment of Classified
Employees

The policy, administrative, or legal goals and purposes of the community
college district cannot be accomplished through the utilization of persons
selected pursuant to the regular or ordinary hiring process.

Contracts are permissible under this criterion to Protect against a conflict of
interest or to ensure independent and unbiased findings in cases where
there is a clear need for a different, outside perspective. These contracts
shall include, but not be limited to, obtaining expert witnesses in litigation.

(Educ. Code § 88003.1(b)(4).)
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Additional Exceptions to the Employment
of Classified Employees

The nature of the work is such that the criteria for emergency
appointments apply.

“Emergency appointment” means an appointment made for a period not to
exceed 60 working days either during an actual emergency to prevent the
stopkpage of public business or because of the limited duration of the
work.

The method of selection and the qualification standards for an emergency
employee shall be determined by the community college district.

The frequency of appointment, length of employment, and the
circumstances appropriate for the appointment of firms or individuals
under emergency appointments shall be restricted so as to prevent the use
of emergency appointments to circumvent the regular or ordinary hiring
process.

(Educ. Code § 88003.1(b)(5).)
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Additional Exceptions to the
Employment of Classified Employees

The contractor will provide equipment,
materials, facilities, or support services
that could not feasibly be provided by
the community college district in the
location where the services are to be
performed.

(Educ. Code § 88003.1(b)(6).)

51



Additional Exceptions to the
Employment of Classified Employees

The services are of such an urgent,
temporary, or occasional nature that the
delay incumbent in their implementation
under the community college district's
regular or ordinary hiring process would
frustrate their very purpose.

(Educ. Code § 88003.1(b)(7).)




Additional Exceptions
to the Employment of
Classified Employees

Professional Services
Contracts - Cost
Savings

ij O (Educ. Code § 88003.1(a).)
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Additional Exceptions to the
Employment of Classified
Employees

(1) The governing board or contracting
agency clearly demonstrates that the
proposed contract will result in actual
overall cost savings to the community
college district.
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Additional Exceptions .
(A)iIn comparing costs, there shall be
to the Employment of included the community college
¥ district's additional cost of
Classified Employees providing the same service as

proposed by a contractor. These
additional costs shall include the
salaries and benefits of additional
staff that would be needed and the
cost of additional space,
equipment, and materials needed
to perform the function.
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Additional Exceptions
to the Employment of
Classified Employees

HOWEVER:

(B)In comparing costs, there shall not be
included the community college district's
indirect overhead costs unless these
costs can be attributed solely to the
function in question and would not exist
if that function was not performed by
the community college district. Indirect
overhead costs shall mean the pro rata
share of existing administrative salaries
and benefits, rent, equipment costs,
utilities, and materials.
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Additional Exceptions ™"Vt
(C)In comparing costs, there shall be

to the Employment Of included in the cost of a contractor

Classified Employees providing a service any continuing
community college district costs that
would be directly associated with the
contracted function. These continuing
community college district costs shall
include, but not be limited to, those
for inspection, supervision, and
monitoring.

57
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Additional Exceptions
to the Employment of
Classified Employees

v W

(2) Proposals to contract out work
shall not be approved solely on
the basis that savings will result
from lower contractor pay rates or
benefits. Proposals to contract out
work shall be eligible for approval
if the contractor's wages are at the
industry's level and do not
undercut community college
district pay rates.

58
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Additional Exceptions
to the Employment of
Classified Employees

v W

(3) The contract does not cause the displacement of
community college district employees.

The term “displacement” includes layoff, demotion,
involuntary transfer to a new classification,
involuntary transfer to a new location requiring a
change of residence, and time base reductions.

Displacement does not include changes in shifts or
days off, nor does it include reassignment to other
positions within the same classification and general
location or employment with the contractor, so long
as wages and benefits are comparable to those paid
by the school district.
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.. o . (4)The savings shall be large enough to
Additional Excepﬂons ensure that they will not be eliminated by

private sector and community college

o the Employment Of district cost fluctuations that could

o £ normally be expected during the
Classified Employees contracting period.

(5)The amount of savings clearly justify the
size and duration of the contracting
agreement.

(6)The contract is awarded through a
publicized, competitive bidding process.
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Additional Exceptions
to the Employment of
Classified Employees

v W

(7)The contract includes specific
provisions pertaining to the
qualifications of the staff that will
perform the work under the contract, as
well as assurance that the contractor's
hiring practices meet applicable
nondiscrimination standards.

(8)The potential for future economic risk
to the community college district from
potential contractor rate increases is
minimal.
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Additional Exceptions (9) The contract is with a firm.
L the. .Employme“t of A “firm” means a corporation, limited
Classified Employees liability company, partnership, nonprofit

organization, or sole proprietorship.

(10) The potential economic advantage of
contracting is not outweighed by the
public's interest in having a particular
function performed directly by the
community college district.
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QUESTIONS?
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