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Due Process Meets Due Diligence
Evaluations that Stick
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Why Evaluations Matter 
How are you doing?
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Why Evaluations Matter 

• Evaluations drive employee development, support discipline, and impact 
promotion decisions 

• Weak evaluations undermine all of these things 

• Good process improves morale and reduces costs 
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Why Evaluations Matter
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Evaluations provide both the supervisor and the 
employee with the opportunity to understand their 
roles, responsibilities, and performance expectations.

• For the employee, it shows how well he/she is 
progressing in his/her job.

• For the supervisor, it shows how well the supervisor 
is able to direct the work of employees, and 
increases understanding of what employees 
actually do. 



Why Evaluations Matter
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Evaluations are not disciplinary, and should never 
come as a surprise to the employee. 

• Though they can provide support for discipline, 
they should be the means, not the end.

• The employee should know what is coming 
especially when expectations are not being met.
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Legal Framework
This is the fun part!

8



Legal Framework

Classified Employees: Education Code sections 88013 and 88120.

Academic (Faculty) Employees: Education Code sections 87608 through 87609

Adjunct Faculty: Education Code section 87482.3

Educational Administrators: Rights found in appointment or contract
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California Constitution, Article I, §7:

“A person may not be deprived of life, liberty, or property without 
due process of law or denied equal protection of the laws…”

Under California law, most college employees have a property 
interest in continued employment.



Legal Framework
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• Due process is a constitutional requirement for 
public employment when a property right 
exists.

• Performance evaluations impact the property 
rights of employees. 

• Education Code, board policies, administrative 
procedures, and collective bargaining 
agreements govern the evaluation process 
specifically.



Legal Framework: Who Gets Evaluated? 
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1. Classified employees

2. Academic employees including tenure track and 
adjunct faculty

3. Supervisors and managers may have policy 
driven cycles

4. Administrators and even the college president
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The Evaluation Process
Respect it!
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The Evaluation Life Cycle

1. Determine applicable standards and goals

2. Review your applicable CBA and/or board 
policies

3. Mid-cycle coaching and collection of notes, 
observations, and relevant information

4. Set goals or develop performance 
improvement plan as necessary

5. Follow up with improvement plan if needed
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Standards and Goals 

• What is the employee supposed to be doing, and how do they know? 

• Tie evaluation criteria to employee job descriptions and essential functions

• Use measurable behaviors and outputs not traits
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Applicable CBA and Board Policies 

• The CBA will have specific information and 
forms applicable to the specific process. 

• Be familiar with what they mean and what 
standards apply. 

• Read the provisions and be aware of all 
applicable timelines.

• When in doubt, communicate with legal counsel!
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Notes and Observations

• For each area of evaluation, note what standard applies, and be 
specific with the facts, dates, and
examples.

•  Collect relevant information to 
the employee’s duties to 
understand what they are doing, 
and what they should be doing

DO YOUR HOMEWORK!!

16



Goals and Improvement Plans

• Provide measurable, specific, and attainable goals for employees to work toward. 

• If a performance improvement plan is needed, make sure it is specific and has timelines

• Ultimately, the Skelly officer ensures procedural fairness and a clean defensible record. 
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Making it Stick
Great now how does it actually work?
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Making It Stick – Evaluation Content
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1. Contemporaneous notes that 
are factual.

2. Source documents such as
work samples and emails. 

3. Reference inputs and disclose them when relied upon.

4. Evaluators should take responsibility – do not say, “it has been noted..” 
say “I note that…”

5. Tie each evaluation statement to one of the evaluation criteria. 



Making It Stick – Evaluation Content
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6. Rate based on day to day performance within the evaluation period and avoid 
“halo effects” from unusual incidents.

7. Employees should be evaluated based 
on current roles and responsibilities, 
not higher or lower classes

8. Note job skill level and efforts to develop 
needed skills

9. Proper coaching and clarity can lead to 
improved performance.



Making it Stick – What to Avoid

 Vague Labels: “unprofessional” or “not a team player” can be perceived 
as insulting.

 Surprises without Prior Feedback: bringing up an issue for the first 
time is not always appropriate for an evaluation. 

 Legal Conclusions: Avoid legal terms like “harassment” or 
“discrimination.”

   Unsupported Allegations or Rumors: Don’t rely on  
   anonymous complaints or unsubstantiated claims.
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Making it Stick – What to Avoid

 Being Too Nice: consistently scoring most employees too high out of a 
general tendency to be generous or friendly.

 Being Too Difficult: consistently scoring most employees too low 
because of impossibly high standards. 

 Personal Bias: Avoid personal feelings about the employee to influence 
the evaluation rather than relying on job related evidence.

 Everything's Just OK: evaluating everyone as doing
average without recognizing actual performance.
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Making it Stick – What to Avoid

 Protected Rights: employee accommodations, utilization of leave, or 
absences for an excused reason should never be in an evaluation
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Making it Stick – What to Avoid

Before
Tends to miss deadlines and has a poor attitude

After
From January 10 to March 31 five of twelve briefs were late by one to three days

Late submissions required coverage by peers

Beginning April 1 submit all briefs by the due date and notify the supervisor twenty four 
hours in advance if a barrier arises
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Making it Stick – The Meeting 

 Recognize employee strengths and successes.

 Make criticism constructive.  

 Clarify basis for evaluation with specific examples.

 Keep the discussion job centered and avoid 
personality labels 

 LISTEN – don’t interrupt or argue with the employee

 Follow up and follow through, scheduling another 
meeting as relevant 
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Making it Stick – Performance Improvement

• Identify specific gaps and the 
standard

• List specific tasks and 
deliverables with time frames

• Define supports and check 
points

• State what success looks like 
and what may follow if 
improvement does not occur
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Making it Stick – Performance Improvement

• Does the employee know 
where they stand, and why?

• Does the employee know what 
to do and by when?

• Is the employee motivated to 
improve?

• Are plans for follow up clear, 
and scheduled? 
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Making it Stick – Performance Management

• Performance management is a 
continuous process that improves 
organizational effectiveness

• Evaluators should be advised to stay 
involved, stay active, and work with 
employees to improve their 
performance. 

• Mid-cycle or more frequent check-
ins should be a regular practice. 
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Making it Stick – Practical Tips

• Use available resources to assist 
with problem employees or any 
issues of concern

• Follow up and follow through! 
• Follow the timelines and 

communicate where necessary
• Be Honest and Straightforward 
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Questions?
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DISCLAIMER: BBK presentations and webinars are not intended as legal advice. Additional facts, 
facts specific to your situation or future developments may affect subjects contained herein. Seek 

the advice of an attorney before acting or relying upon any information herein. Audio or video 
recording of presentation and webinar content is prohibited without express prior consent.

Michael Travis
michael.travis@bbklaw.com  |  (949) 263-6591
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