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AGENDA

* Why Go Outside the Classified Service?

* Exemptions from Classified Service
= Substitutes

= Short-term employees

= Apprentices

= Professional Experts —
= Student Workers =
= Architectural & Engineering firms

= Community Representatives in Advisory
or Consulting Capacities

= Services & Advice to District
= Personal Services Contracts
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Exemptions from Classified

Service

* Both merit and non-merit systems
= Apprentices
" Professional experts
" Full-time students employed part-time

= Part-time students in work study or work experience
programs
Ed. Code, § 88003 (Non-merit)

Ed. Code, § 88076 (Merit)

Liebert Cassidy Whitmore



Exemptions from Classified

Service Cont.

* Persons trained/experienced/competent in
financial, economic, accounting, engineering, legal

or administrative matters

Ed. Code, § 88003 (Non-merit)
Ed. Code, § 88076 (Merit)

Liebert Cassidy Whitmore




Exemptions from Classified

Service

* Non-merit ONLY (Ed. Code, § 88003)
" “Substitutes”
" “Short-term” employees

* Merit systems ONLY (Ed. Code, § 88076)

= Architectural and engineering firms

= Community representatives in advisory or consulting
capacities

= Part-time students employed part time as student-

tutors by their community college district of
enrollment
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WHY Go Outside the Classified

Service?

* To cover work that is temporary in nature;

* For work on a:
" Discrete and finite project

= Position falls outside skills/knowledge of existing
classified service
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WHEN Can You Go Outside the Classified
Service (i.e., Hire a Non-Academic Employee

Who is Not Classified)?

 Specific exemption under education code
And

* Employment of temporary (exempt) worker will
not violate an existing collective bargaining
agreement
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Exempt Employees: Substitutes

(Non-Merit Systems Only)

* Hired to replace classified employee temporarily absent from duty
* Employed/paid less than 75% of college year
* 75% of college year = 195 working days

* 195 working days:

" Includes holidays, sick leave, vacation, & other leaves of absence
(irrespective hours worked per day)

o (Csea v. So. Orange county CCD (2004) 124 cal.App.4th 574.)
= Non-working Saturdays and Sundays not counted

= Within same school year
Ed. Code, § 88003(b)
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Exempt Employees: Substitutes

(Non-Merit Systems Only)

* Governing Board:

" Can use substitutes to temporarily fill permanent
positions while in the process of recruitment

" Only up to 60 days

= UNLESS collective bargaining agreement allows
otherwise

Ed. Code, § 88003(b)
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Case Study Instructions

For each of the following problems, assume the _
» following basic facts: __

The California Community College District is a
medium sized district with one college campus and
three outreach centers in the community.

l It is a non-merit system district. ‘
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Case Study Instructions

The probationary period for classified employees is
six months. The classified employees are members

. of a wall-to-wall unit represented by a union that
has been certified by PERB as the exclusive
representative.

| _
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Case Study Instructions

The union includes all full and part-time permanent
classified employees, but does not include

substitute, short-term or student workers. There is
a collective bargaining agreement in place.

| _
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Case Study # 1

The District hired Avery as a substitute for a
permanent department secretary who is on

. long-term medical leave. Avery works four hours a ~
day, four days a week, starting October 1. Avery

works regularly until the following September 1,
when the permanent secretary returns.

i Does Avery have any right to continue in '
employment?
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Exempt Employees: Substitutes

(Non-Merit Systems Only)

* A substitute employee who works more than 195
working days in a school year is presumed to

become a probationary employee

i
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Case Study # 2

Devon is hired as a substitute for a permanent Accounts
Payable Specialist on disabilit¥ leave. He works full-time
in this substitute assignment from March 2021 through .
March 2022. In April 2022, the District considers but "
declines appointing Devon to a probationary position.

Devon asserts he is already a permanent employee
because of his length of substitute service.

Is Devon a permanent employee based on the length of "
his substitute service?
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Case Study # 3

Mira is hired as a substitute for an Admissions & Records
Assistant on maternity leave, starting November 1. On
February 1, the permanent employee resigns to stay
home with the baby. The District begins recruitment but
cannot promptly fill the vacancy, so Mira continues in the
role through the end of the school year.

Does Mira have any right to continue in employment?
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Exempt Employees: Short-Term

Employees (Non-Merit Systems Only)

* Person employed to perform a service upon the
completion of which will not be extended or
needed on a continuing basis

AND
e Cannot exceed 75 percent of a year, i.e. 195 days

I Ed. Code, § 88003(c) |
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Exempt Employees: Short-Term

Employees (Non-Merit Systems Only)

* Governing Board must:
= Specify services to be performed
= Certify the ending date of service

* Governing Board may:
» Shorten or extend ending date
" But: cannot exceed 75% of college year
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Case Study # 4

The District switches to a new computerized payroll |
system mid-year. In the first pay period post-go-live,

. 200 employees do not receive a paycheck. In the

second pay period, 500 employees are paid
incorrectly.

| _
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Case Study #4

The District has contacted the software company and
requested that they correct the defects. However, the
problems remain unresolved. To stabilize operations, the
Payroll Office proposes hiring 2 Accounting Clerks
immediately temporary workers to work on resolving these
payroll issues (data cleanup, retro/correction processing, and
reconciliations, tied to the system transition).

Should the District hire these employees as short-term
employees or as part-time employees?
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Exempt Employees: Apprentices
(Both Merit and Non-Merit

* Apprentice not defined in education code

e Use Labor Code definition: “a person at least 16 years
of age who has entered into...an ‘apprentice
agreement,” with an employer or program sponsor”

SO0OBRS QDS
APPRENT'CESHIPS Ed. Code, § 88003(a) (Non-Merit)

which one works for you? Ed. Code, § 88076(b)(5) (Merit)
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Exempt Employees: Professional
Experts (Both Merit and Non-Merit

Systems)

* Professional experts
" Employed on temporary basis
" For specific project
= Regardless of length of employment (distinguishes
from short term)

Ed. Code, § 88003(a) (Non-Merit)
Ed. Code, § 88076(b)(6) (Merit)
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Exempt Employees: Professional
Experts (Both Merit and Non-Merit

Systems)

What is a professional expert?
* Not defined in education code

* We interpret to mean employee:

" Has specialized knowledge or expertise not generally
required of or found in the classifications established
by the district

" Work does not fit within the job duties for any
classification established by the district
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Exempt Employees: Professional
Experts (Both Merit and Non-Merit

Systems)

* Tips for hiring professional experts
= Define project
= State end date in contract

= Make continued employment contingent on continued
demand and/or funding

= Carefully review recurring professional expert contracts
" Break long-term projects into phases; and
= Communicate with bargaining representative.

Liebert Cassidy Whitmore



Case Study # 5

The District enters into a one-year contract to hire
employees from an outside consulting firm to
.~ supervise the District’s bookstore (which is open

year-round) workers Monday through Friday during
their regular work hours.

| Do these consultants qualify as professional
experts? !
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Exempt Employees: Student Workers

(Both Merit and Non-merit Systems)

* Full time students working part-time

* Part-time students in work-study or work
experience (state or federal funds)

e Cannot displace classified workers
* Cannot impair existing contracts

Ed. Code § 88003(a), (e)
Ed. Code, § 88076(b)(2)-(3), (c)
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Exempt Employees: Student Workers

(Merit Systems Only)

* Part-time students employed part time as student-
tutors by their community college district of
enrollment

Ed. Code, § 88076(b)(4)
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Exempt Employees: Architectural and

Engineering Firms (Merit Systems Only)

* Governing board or commission can hire:
" Architectural and engineering firms
" Employed on a temporary basis
" For a specific project

Ed. Code, § 88077

Liebert Cassidy Whitmore



Exempt Employees: Community Reps in
Advisory or Consulting Capacities

(Merit Systems Only)

 Community representatives in advisory or consulting
capacities

* No longer than 90 working days in a fiscal year, PROVIDED
THAT:

* Duties not those normally of classified service;

= Duties approved by the personnel commission before
employment; AND

" No regular classified employee has concurrent appointment.

Ed. Code, § 88078
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Exempt Employees: Services & Advice
to District (Both Merit and Non-Merit

Systems)

* Narrow exception

* Legislative body may employ and contract with:
" Persons with special training, experience and competence

= For furnishing of special services and advice in the following matters:
o Financial
o Economic
o Accounting,
o Engineering
o Legal
o Administrative

Gov. Code, § 53060
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Exempt Employees: Services & Advice
to District (Both Merit and Non-Merit

Systems

* TEST for when it’s permissible to contract for
special services depends on:

=" Nature of services
= Necessary qualifications of person furnishing services

AND

" Availability of services from public sources
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Case Study # 6

The District is considering a one-year agreement with
‘Summit Campus Retail, Inc.” to operate a new “Course
Materials & Tech Hub” on campus. Summit proposes to:

* Provide a regional advisor who will visit regularly to assist
the on-site manager

e Assign senior leaders to meet with administration, faculty,
and students to align service levels

* Deliver training for store management, including
regional/national seminars Continued =
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Case Study # 6

... Summit proposes to:
* Implement a fully computerized inventory platform with analytics

* Guarantee access to a large pool of used texts and refurbished
devices to lower student costs

e Leverage purchasing power across 300+ outlets for supplies and
sundries at competitive prices

* Transfer inventory between company locations to avoid out-of-stock
situations

* Provide a computerized ordering system for all non-book items
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Case Study # 6

Code section 53060°?

| Is such a contract permitted under Government I
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Personal Services Contracts

(Merit and Non-Merit Systems)

Only permitted under eight specific circumstances:
1. Achieve cost savings - very narrow circumstances

2. Contract mandated by legislature

3. Services not available within district
4

Services incidental to contract for purchase or lease of
real property

Ed. Code, § 88003.1
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Personal Services Contracts

(Merit and Non-Merit Systems)

Only permitted under eight specific circumstances:

5. Contract necessary to accomplish certain district goals
and purposes;

6. For emergency appointments;
Equipment/materials not available from district; or
Services of urgent, temporary, or occasional nature.

o9 o=

Ed. Code, § 88003.1
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Going Outside the Classified Service

’ REMEMBER!

Regular employment is the rule and temporary
employment the exception. It will probably be the
district’s burden to demonstrate that the employee

l is temporary (exempt from classification) I
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Thank You!

Amy Brandt

Partner | San Francisco

415.512.3045 | abrandt@Icwlegal.com
- VC of Human Resources | Riverside CCD www.lcwlegal.com/people/amy-brandt/

951.222.8595 | tammy.few@rccd.edu

https://rccd.edu/admin/few.html Pilar Morin
Partner | Los Angeles Office

310.981.200 | pmorin@Icwlegal.com
https://www.lcwlegal.com/people/pilar-

morin/

Tammy Few
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