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Why This Matters?

* Transparency
* Protecting reputation

N
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* Accountability
* Compliance (legal and policy)



Issues That Can Complicate Things When
the Respondent is the CHRO
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First Things First

* You may have an emotional reaction

* That’s OK — perfectly normal
" |n a sense we would worry if you didn’t react

* Do that in your office — door shut
= Call you friend, sister, lawyer, etc.

* [n public, in cabinet, in board meetings
=" Completely professional
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Types of Investigations

* Internal: Discrimination/harassment/retaliation,
policy violations, grievances, ethics complaints,
| nepotism, bullying, etc. “

e External: EEOC, CRD, OCR, PERB
* Hybrid (both externally and internally

l simultaneously) I
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Duty to Investigate

* Alleged or suspected harassment, discrimination,
or retaliation

= Affirmative duty under federal and state law and
under T5

" To promptly investigate harassment complaints

o Whether complaint is verbal or written, or if supervisor has
reason to believe harassment may have occurred

=" To end harassment, discrimination
o Take corrective or impose discipline
o To prevent harassment, discrimination
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Duty to Investigate

* District also has a duty to investigate
= CBA?
= BP/AP
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Duty to Investigate

Complaints or reasonable suspicion of employee
misconduct or rule violations

e Questions to ask:

" Was it on the job, District property, or at a District
event, and/or has it been brought into the workplace
in some manner?

" Could this result in discipline?
" What is the perceived level of seriousness?

Liebert Cassidy Whitmore



* What if the complainant asks you not to
investigate and/or retracts their complaint?

* What if the complainant refuses to cooperate?
* What if the complaint was anonymous?
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Consequences If District Does Not

Investigate

e VViolation of state and federal law

* Policies and procedures viewed as ineffective,
meaningless, or retaliatory by employees

* Discourages complaints and opportunity to
resolve workplace issues prior to litigation

* Undermines District’s position in litigation and
disciplinary appeals
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Case Study

Janice Chen is the CHRO at a community college
district. Mark Jensen, a 58-year-old tenured

. sociology faculty member. Mark complained after
Janic placed him on administrative leave during an
investigation. Multiple students complained about

Mark’s teaching, his language in class, and the dean

. complained about his consistent failure to submit
I grades on time. ‘
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Case Study

Mark recently disclosed he has anxiety disorder. He |
claims Janice made discriminatory remarks about

. his "old school" teaching style and said he couldn't “
"handle the pace of modern education.”

l Is this a T5 complaint? I
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Case Study

How do we address Mark’s actions?

What’s next?
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The Perils of Not Selecting the Right
Investigator
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Case Study

Janice advised the Superintendent/President about \,
the complaint. Dr. Lopez, in her first year as CEO,

- does not believe the allegations, and does not want |
to investigate. When pressed by Janice, Dr. Lopez
agrees that Leon, the HR Analyst can “look into it.”

i Any problems so far? ‘
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Who Can Investigate in California?

* A licensed private investigator (Bus. & Prof. Code
[BPC], sec. 7520-7539)

* An attorney at law “performing his or her duties as an
attorney at-law” (BPC, sec. 7522)

* An internal investigator: a person engaged exclusively
and regularly by any employer who does not provide

k contract security services (BPC, sec. 7522); examples '
I include HR, Management, Internal Affairs ‘
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Qualifications and Training

 Qualifications * Training
= Knows standard investigatory ¢ Professional HR organizations
practices o (SHRM, NCHRA, PIHRA, AWI)
= Knows laws and policies + Enforcement agencies

relating to harassment

11 A>STET (CRD/EEOC)
= Knows guestioning witnesses, . o
documenting interviews and * Law firms/vendors providing AB
analyzing information 1825 & investigations training
" Good communication skills—  « |5 trauma informed if necessary

can write a good report
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Selection Guidelines for

Investigators

* Employment level of investigator

e Credibility of investigator

* Training/experience

* Time constraints

* Political concerns (e.g. public visibility of accused)
» Personality/strengths of investigator

* Impartiality

* Report-writing ability
* Video interview experience and comfort level
Location and hourly rates (if outside)
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Perils of Not Selecting the Right

Investigator

* There is no “one size fits all” investigator

* |f you anticipate litigation, consider an investigator with
experience testifying at depositions, arbitration, court

* The investigator should have training and experience in
Investigations

* What do you do if the investigator is not proceeding as
expected?

* What if the investigator is not impartial?
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Case Study

Janice is still upset about the allegations. She’s
given her life to HR and this District. How could this
" happen? How is that fair? She becomes short- !
tempered. She snaps at Dr. Lopez one day. She
refuses to sit for an interview. She does not provide

. emails and IP documents that Leon has requested.

I How should Leon proceed? ‘
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Case Study

r What should Dr. Lopez do?
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What Should The Investigation Look Like
So That It Is Defensible?
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What Standard Does An

Investigation Have to Meet?

“Investigative fairness contemplates listening to

both sides and providing employees a fair
opportunity to present their position and to correct |

or contradict relevant statements prejudicial to
their case without the procedural formalities of a

.~ trial”
Cotran v. Rollins Hudig Hall Intern, Inc. (1998) 17 Cal.4th 93, 107. ‘
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What Standard Does An

Investigation Have to Meet?

* |Investigator does not have to get the right answer but instead
must act in good faith by reaching reasonable conclusions based
on the evidence. (Cotran v. Rollins Hudig Hall Intl. Inc. (1998) 17
Cal. 4th 93)

* |nvestigation of harassment, discrimination & retaliation
complaints must be:
" Fair and timely;
= Completed by a well-trained and competent investigator;

" |nvestigator should use an established system to investigate claims
(Silva v. Lucky Stores, Inc. (1998) 65 Cal. App. 4th 256)
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Legal Significance of Investigation

The Investigation and Report Will Become Key
Evidence:

" |n a lawsuit filed by an employee who claims to have
been harassed, discriminated against, or retaliated
against

" |n an administrative appeal (or lawsuit) filed by an
employee who was disciplined or terminated based on
findings in an investigation
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What Does A Fair

Investigation Look Like?

Confidentiality: cannot promise or Require Complete Confidentiality

Promptly Start & Conclude Investigation Balanced by Fairness to
Parties & Need to be Thorough

Type of Questioning
= Open-ended
= No interrogation/cross-examination

Making Credibility Determinations- Nine Credibility Factors

Burden of Proof: Preponderance of the Evidence

Documentation of Witness Interviews, Investigation Steps and
Findings
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Determining Investigation Scope

* Set a clear scope of investigation at the outset or
risk an investigator going rogue

e Caution: documents you provide to investigator
become part of the investigation file

e Other Considerations:
" Gravity of offense
= | imited resources
" Employee morale
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Your Responsibility as a

Respondent

* Cooperate honestly

* Preserve documents/evidence

* Avoid interference with witnesses
e Stay calm, professional
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Dos and Donts

* Do
= Use official channels for updates

= Keep stakeholders updated to the extent appropriate,
necessary

= Document your communications
* Don’t
" Discuss with colleagues or staff
= Speculate publicly or via email
" Engage in informal “fact-finding”
®" Do anything that can be characterized as retaliation
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Evaluating the Investigation
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Conducting Witness Interviews

* Inform interviewee that interview is being recorded

* Ask open-ended questions (understand, don’t just confirm)

e Give opportunity to fully explain answers, and follow up

* Don’t forget “wrap-up” questions

* Avoid commentary on evidence, discipline, etc.

* Avoid legal or conclusory language (e.g. “harassment” or “victim”)
* Maximize confidentiality, but don’t guarantee it

* Do not promise specific results or involve yourself in the case
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Case Study

Janice makes a point of not sitting with Mark or
members of his department at college events, such as
convocation, and a foundation fundraiser she attends.
Mark sees this and cites it as evidence that Janice is
retaliating against him. Mark tells everyone about his
complaint and that Janice having first discriminated
against him is now retaliating against him.

What should Leon do?
Should we investigate this?
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Analyzing Credibility— CRD

Guide’s Factors

1. Inherent plausibility — whether an individual’s story about what occurred holds
together. In other words, ask yourself whether it is plausible that the events
occurred in the manner stated

4 2. Motive to lie (based on the existence of a bias, interest or other motive) — does
an individual have a motive to be untruthful

C

3. Corroboration — whether an individual’s statements are corroborated by another
withess

4. Extent an individual was able to perceive, recollect or communicate about the
matter — whether the individual could reasonably perceive the information
reported (in terms of where they were, what else was happening, etc.)

£S

5. Evidence of dishonesty — if there is evidence that an individual has been
dishonest, this can weigh against his/her credibility
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Analyzing Credibility— CRD

Guide’s Factors

6. Habit/consistency — this refers to allegations of a behavior that someone is
known to do on a regular basis (such as hugging all female employees in
greeting)

7. Inconsistent statements — this refers to one individual giving statements that
are inconsistent in a way that is not easily explained

8. Manner of testimony — such as hesitations of speech and indirect answers
(especially when the witness has given direct answers to foundational
guestions)

9. Demeanor — experts caution against using demeanor, as most people cannot
effectively evaluate truthfulness from an individual’s demeanor. Demeanor
can be used as a credibility factor, but investigators should apply it with
caution and understand the pitfalls of relying on demeanor when making a
finding. Conclusions should be based on an analysis of the objective evidence

Liebert Cassidy Whitmore



What Happens to the Investigation
Findings?
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If There Are Sustained Findings

e “Effective Remedial Measures” or “Corrective Action”
" Training
= \Verbal Counseling
= Coaching/Executive Training
= Last Chance Agreements
= Discipline
o Suspension

o Demotion
o Termination
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Notifying Parties of Results

* What to tell the complainant
* What to tell the subject
* What to tell the witnesses
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Managing the Human Impact

* Investigations are stressful _
* Maintain professionalism and credibility

e Use confidential support (EAP, mentors, counsel) |
* Prioritize self-care and composure

| _
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Does Report Have to Be Disclosed?

* To the complainant?

* To the subject?

* To the union?

* In response to a PRA request?
* In litigation?
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Does Report Have to Be Disclosed?

* Issues Around the Attorney-Client Privilege

" The attorney-client privilege may apply so long as an attorney-
client relationship existed at the time the communications
were made (Cal. Evid. Code § 952.)

= Agencies may wish to rely on the conclusions of attorney-led
investigations in subsequent litigation. If the investigation is
then placed at issue through the employer’s claim that it took
appropriate remedial steps, then the employer may waive the
attorney-client privilege (Wellpoint Health Networks, Inc. v.
Superior Court (1997) 59 Cal.App.4th 110, 128.)
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Does Report Have to Be Disclosed?

* [ssues Around the Attorney-Client Privilege (cont’d.)

" The role of the attorney in an investigation may affect
the extent to which the privilege is waived

=" While the attorney-client privilege can provide valuable
protections for workplace investigations, its protections
are not unlimited

o In undertaking or overseeing investigations, counsel should
continually evaluate whether the attorney-client privilege is
being intentionally or inadvertently waived
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Does Report Have to Be Disclosed?

* |ssues Around the Attorney-Client Privilege (cont’d.)

" For an investigation to fall within the attorney-client privilege, the
“dominant purpose” of the workplace investigation must be to
obtain legal advice or services

(Costco Wholesale Corp. v. Superior Court (2009) 47 Cal. 4th 725, 746.)

= |f a non-attorney conducts the investigation and is working at the
direction of legal counsel to gather facts necessary for the attorney
to give legal advice, then the attorney-client privilege applies if an
Upjohn letter/warning is issued

(Upjohn v. United States (1981) 449 U.S. 383).
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Have a Communications Strategy

After Investigation Disclosed

Responding to the Media:
e Control narrative and coverage

* If appropriate to situation, provide reassurance that steps
are being taken to address allegations

* Prevent uninformed theories from snowballing, speculation
and perception of untrustworthiness

e Consider privacy rights of individuals involved

e Stick to response to allegations in scope of investigation

* If anticipate litigation, do not divulge litigation strategy
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Have a Communications Strategy

After Investigation Disclosed

Responding to Internal Stakeholders:

* During investigation, remind employees that
investigations take time

» After investigation, remind employees to be respectful,
and to not engage in speculation or malicious gossip
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Handling of Investigation Findings Involving

Elected or High-Ranking Officials

* [nvestigation may remain privileged if done by an attorney
* Will be discoverable if District relies on it to defend District
in litigation
= Harassment or discrimination claims
* Could be subject to disclosure under Public Records Act if:
= Complaint of a substantial nature, and

= Reasonable cause to believe complaint is well founded, or
= Public interest in reasons for exoneration (BRV case)
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Thank You!

Julianna D. Mosier

Vice Chancellor, Human Resources | State
Center Community College District
559.243.7131 | julianna.mosier@scccd.edu
https://www.scccd.edu/departments/huma

n-resources/index.html
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Amy Brandt

Partner | San Francisco

415.512.3045 |abrandt@Icwlegal.com
www.lcwlegal.com/people/amy-brandt/

Eileen O’Hare-Anderson

Partner | Fresno
559.256.7806 | eohareanderson@Icwlegal.com
www.lcwlegal.com/people/eileen-ohare-

anderson/
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